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LOCAL LAW ENFORCEMENT HATE CRIMES 
PREVENTION ACT OF 2007 


TUESDAY, APRIL 17, 2007 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:08 p.m., in Room 
2141, Rayburn House Office Building, the Honorable Jerrold Nad- 
ler presiding. 

Present: Representatives Nadler, Conyers, Waters, Johnson, 
Jackson Lee, Baldwin, Gohmert, Coble, Chabot, and Lungren. 

Mr. Nadler. Good afternoon. I am Congressman Jerrold Nadler. 
I thank you all for attending today’s hearing. 

Unfortunately, the Chairman of the Subcommittee, Bobby Scott, 
is in Virginia at a memorial service for the victims of yesterday’s 
tragedy at Virginia Tech. My thoughts, of course, are with the vic- 
tims’ families and loved ones. 

At this point, I ask that we take a moment of silence in the 
memory of these victims. 

I know that addressing the issue of hate crimes is a big priority 
for Chairman Scott, as it is for me, and in that spirit, we will begin 
this important hearing. 

Today’s hearing deals with one of the most destructive crimes in 
our society, crimes committed against victims who have been sin- 
gled out solely because someone does not like who they are. Wheth- 
er it is because of the actual or perceived race, color, religion, na- 
tional origin, sexual orientation, gender, gender identity or dis- 
ability of the victim, these violent acts often can cause death or 
bodily injury and are absolutely reprehensible. 

They target not just an individual but an entire group. These 
crimes do and are often intended to spread terror among all mem- 
bers of the group, and they are intended not merely to do so, but 
often to deter members of the group from exercising their constitu- 
tional rights, sometimes from simply walking down the wrong 
street or, indeed, any street. 

As with most criminal activity, bias crimes are properly inves- 
tigated and prosecuted at both the Federal and State or local lev- 
els, depending on the facts of the case and the needs of the inves- 
tigation. 

The FBI has the best national data on reported hate crimes, al- 
though the reporting program is voluntary. Since 1991, the FBI has 
documented over 113,000 hate crimes. For the year 2005, the most 

( 1 ) 
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current data available, the FBI compiled reports from law enforce- 
ment agencies identify 7,163 bias-motivated criminal incidents that 
have been reported to them. Law enforcement agencies identified 
8,795 victims arising from 8,373 separate criminal offenses. 

As in the past, racially motivated bias accounted for more than 
half, 54.7 percent, of all incidents. Religious bias accounted for 
1,227 incidents, 17 percent, and sexual orientation bias for 1,017 
incidents, 14 percent, followed by ethnicity/national origin bias 
with 944 incidents, 14 percent. 

While these numbers are disturbing, it is important to note that 
for a variety of reasons, hate crimes are seriously under-reported. 
These reported numbers are a serious understatement of the prob- 
lem. 

The proposed legislation that we are going to be considering 
would provide real penalties and address the problem as it actually 
exists. It would deal not just with crimes designed to deprive some- 
one of a narrow list of federally protected rights, but with all hate 
crimes committed where there is Federal jurisdiction. It also pro- 
vides assistance for law enforcement back home to help them cope 
with this problem. 

Let us be clear: This is not an issue of free speech. What is cov- 
ered here are criminal acts in which the victim is actually harmed 
and is selected because of his or her status. The law routinely looks 
to the motivation of a crime and treats the more heinous of them 
differently. Manslaughter is different from premeditated murder, 
which is different from a contract killing, though the result is the 
same in all cases. 

We all know how to make these distinctions and the law does it 
all the time. The only question for Members is whether they be- 
lieve that singling out a person for a crime of violence because of 
his or her race or religion or because of any other trait mentioned 
in this bill is sufficiently heinous to require strong action by law 
enforcement. Do we want to give law enforcement the tools to deal 
with this very real problem? I, for one, hope the answer is yes. 

For many years. Congress debated what were known as the Fed- 
eral lynch laws. These were designed to deal with the widespread 
practice of lynching primarily African-Americans. There was 
staunch resistance of these laws here in Congress, and their enact- 
ment was delayed for decades. It was not a proud moment or, I 
must say, a series of moments lasting for decades in our Nation’s 
history. We now have the opportunity to do the right thing. I hope 
we can agree to do so. 

I thank you. 

I now yield to the distinguished Ranking Member, Mr. Gohmert, 
for opening comments. 

Mr. Gohmert. Thank you, Mr. Chairman. 

We all do extend our prayers and sympathy to the families of 
those who have been hurt or killed at Virginia Tech and, in fact, 
to the entire Virginia Tech family itself. 

Some might think why should we be taking this matter up on a 
day after such a tragedy when today the Crime Subcommittee here 
will have this hearing on the new hate crime bill. We know that 
people who act out of hate can and do cause terrible devastation 
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and hurt. There is no question about that. Those who cause such 
harm deserve and should he punished. 

A couple of the most often cited cases as a basis for creating new 
hate crimes laws usually include the case, tragically, where the Af- 
rican-American in Texas was dragged to death and another hor- 
rible case in Texas where a young man was killed for being a ho- 
mosexual. In both of those cases, the main perpetrators got the 
death penalty they deserved. 

These and other cases are often cited as reasons for hate crime 
laws. These are cases in which hate crime laws actually would 
have made no difference at all. 

In the dragging death case, I would personally support punish- 
ment where the victim’s family in that case could choose the rope 
or the chain used to drag and then the terrain they want to drag 
the defendant over to bring about the death penalty. But that is 
not what this does. In fact, the death penalty is not even an issue 
here. So it would have had absolutely no effect on some of the cases 
that are heralded as poster examples. 

The new hate crime bill creates a vague, ambiguous Federal of- 
fense that sends a message that random, senseless acts of violence, 
possibly like yesterday at Virginia Tech, are far more preferable in 
society than the same violent actions with a motive. 

Never mind that sociopaths and antisocial personalities who com- 
mit random, senseless acts of violence are normally more than like- 
ly difficult to be rehabilited. They will not get punished under this 
new law. Gang members who commit some of the most senseless 
and tragic acts of violence, sometimes simply as an initiation rit- 
ual, will be punished not under this bill. 

This hate crimes bill says to the world that sexual orientation — 
and not just gender, but gender identity, whatever that vague defi- 
nition means — are in the same category as those persons who have 
suffered for the color of their skin or their religion. It says to the 
world that in the priorities of the majority of the United States 
Congress, a transvestite with gender identity issues will now be 
more important to protect than a heterosexual, than college or 
school students, or even senior citizens and widows with no gender 
identity issues. 

Whatever happened to the idea that we were all created equal 
and that we were all matter equally in God’s eyes? We all deserve 
equal protection. 

Think about the plain meaning of the word “sexual orientation.” 
Regardless of the definitions society puts on those words today, the 
courts will one day say sexual orientation means exactly what they 
say, that sexual orientation one of these days will be taken to mean 
those very words that includes you are sexually oriented toward 
children, sexually oriented toward corpses, sexually oriented to- 
ward animals. Someday, these words can be easily cited by an ap- 
pellate court as having the very plain meaning, not just the mean- 
ing that socially and culturally is accepted right now. 

One other aspect that is not usually discussed will come in the 
new law would be applied along with Article 18 U.S. Code Section 
2(a) of the Federal criminal code that says, “Whoever aids, abets, 
counsels, commands, induces or procures a crime commission is 
punishable just as if he is the principal.” 
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You should understand what that means. If a Christian, Jewish 
or Muslim religious leader teaches or preaches that homosexuality 
is wrong or is a sin or someone in the leader’s flock commits a 
crime against a person who practices such act, that religious leader 
may have counseled or induced under the argument and someday 
someone will say so and ministers will he arrested for their preach- 
ing. They will be said to have incited such conduct through their 
teaching from the Bible, the Torah or Koran. 

As a matter of fact, some people already blame religious min- 
isters for acts of violence, even though none of them defend anyone 
who supports those acts of violence. They are wrong, and they are 
already punishable under existing laws. 

As a judge, I have harshly sentenced people who have committed 
crimes of hate and also those who have committed crimes as ran- 
dom, cold-blooded, heartless thugs, and I can tell you the victims 
and their loved ones in each case are all traumatized and dis- 
traught and deserving of sympathy and compassion. 

Proponents of this legislation say hate crimes are more deserving 
of special punishment because they send, “fear or in discomfiture” 
across an entire community, but if you look at the fear and discom- 
fiture that is created by crimes like we saw yesterday, you under- 
stand everyone deserves equal protection. It was not apparently a 
hate crime unless it is true that he killed people because they were 
rich. It still sent fear and discomfiture to every college campus. 

This hate crime legislation, though, tells the country that victims 
like those young people yesterday, if they are killed randomly, they 
are not nearly as important to the country as transvestites with 
gender issues. 

So the message of the hate crime legislation today is apparently 
this: If you are going to shoot, brutalize or hurt someone, the ma- 
jority in Congress begs you not to hate us while you are shooting 
or brutalizing us. Please make it a random, senseless act of vio- 
lence,” and that does not make sense. 

Thank you. 

Mr. Nadler. Thank you. 

I will now recognize for 5 minutes the distinguished Chairman 
of the full Committee, Mr. Conyers. 

Mr. Conyers. Well, thank you for giving me enough time to get 
my breath after that presentation, Mr. Chairman. 

As the author of this subject matter, hate crimes, for the last 
decade, I have never started a hearing with that much opposition 
to this legislation. But then that is what we are here for, to see 
if we can talk and reason our way across this understanding that 
we are not giving anybody superior protection; we are bringing in 
a group that have been excluded for a long time. 

You yourself referred to lynchings, which were tragically one 
time commonplace in this country. Nearly 4,000 African-Americans 
were killed, lynched, tortured between 1880 and 1930, and during 
the same period, thereafter, religious groups of Jewish faith. Mor- 
mons also, and others were subject to attack. Arab-Americans are 
now coming into that category as well. 

As we all understand, hate violence against minority groups of 
all kinds in this Nation has a long and ignominious history that 
continues even today. We have seen and we heard the statistics 
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that Chairman Nadler has referenced, and so to protect against 
this hate violence, to protect the Nation against hate violence, I 
have introduced the Hate Crimes Prevention Act for the last dec- 
ade with ever-increasing support. 

The measure before us today has more than 130 cosponsors and 
will provide assistance to State and local enforcement agencies to 
amend Federal law to facilitate the investigation and prosecution 
of violent, bias-motivated crimes. It does not take the original juris- 
diction away from the States. This complements some very impor- 
tant support that frequently is needed in some areas for these 
crimes to be prosecuted. 

I am proud that over 230 educational, religious organizations, 
civic groups, civil rights organizations, virtually every major law 
enforcement organization in the country has endorsed the proposal 
that is before us. It is a proposal that is very little different from 
the one I introduced in the last Congress that passed the House of 
Representatives. 

So, despite the deep impact of hate violence on communities, cur- 
rent law limits Federal jurisdiction over hate crimes to incidents 
only if the victim is engaged in federally protected activities, and 
that we propose to modify. 

And so, like the Church Arson Prevention Act of 1996 which 
helped Federal prosecutors combat church arson by addressing un- 
duly rigid jurisdictional requirements under Federal law. State and 
local authorities currently prosecute the overwhelming majority of 
hate crimes and will continue to do so under this legislation. The 
Federal Government will continue to defer to State and local au- 
thorities in the vast majority of cases. The Attorney General or 
high-ranking Justice Department official must approve any pros- 
ecutions taken in this sense. 

So we come together to reaffirm in even greater numbers and 
with greater understanding the need for hate crime legislation, and 
I have every confidence that it will pass in the House of Represent- 
atives, and we are hoping to get it through this time in the other 
body. 

Thank you for this opportunity, Mr. Chairman. 

Mr. Nadler. Thank you. 

In the interest of proceeding to our witnesses and mindful of our 
busy schedules, I would guess that other Members submit their 
statements for the record. Without objection, all Members will have 
5 legislative days to submit opening statements for inclusion in the 
record. 

Without objection, the Chair will be authorized to declare a re- 
cess of the hearing if any reason arises. 

As we ask questions of our witnesses, the Chair will recognize 
Members in the order of their seniority on the Subcommittee, alter- 
nating between majority and minority Members, provided that the 
Memb^er is present when his or her term arises. Members who are 
not present when their turn begins will be recognized after the 
other Members have had the opportunity to ask their questions. 
The Chair reserves the right to accommodate a Member who is un- 
avoidably late or who is only able to be with us for a short time. 

I would now like to welcome our distinguished panel of wit- 
nesses. 
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Our first witness, the Honorable Mark Shurtleff, is currently in 
his second term as the attorney general for the State of Utah. In 
addition to his current office, Mr. Shurtleff serves as chairman for 
the internal relations and civil rights committee of the National As- 
sociation of Attorneys General. He has previously served in the 
United States Navy, Judge Advocate General’s Corps, as an officer 
and attorney. Mr. Shurtleff received his bachelor’s degree from 
Brigham Young University and his law degree from the University 
of Utah School of Law. 

Our next witness, Mr. Timothy Lynch, is the associate director 
of the project on criminal justice for the Cato Institute. Prior to his 
current position, Mr. Lynch served on the National Committee to 
Prevent Wrongful Executions. He has also filed several amicus 
briefs in the United States Supreme Court in cases involving con- 
stitutional rights. Mr. Lynch holds a bachelor’s and law degree 
from Marquette University. 

Next is that Dean Frederick Lawrence, dean and professor of law 
at the George Washington University Law School. Dean Lawrence 
began his legal career as a clerk to Judge Amalya L. Kearse in the 
U.S. Court of Appeals for the Second Circuit. He was later named 
an assistant U.S. attorney to the Southern District of New York 
where he became chief of the civil rights unit. Dean Lawrence has 
a bachelor’s degree from Williams College and a law degree from 
Yale University. 

Our next witness is Mr. David Ritcheson who survived a horren- 
dous act of hate violence nearly 1 year ago on April 22, 2006, in 
Harris County, TX. Two individuals attacked him because he is a 
Mexican-American. He has agreed to speak about this terrible ex- 
perience and to explain why legislation like the Local Law Enforce- 
ment Hate Crimes Prevention Act of 2007 is so very important. 

Our next witness, Mr. Brad Dacus — I hope I am pronouncing 
that right — served as legislative assistant to U.S. Senator Phil 
Gramm and went on to receive his law degree from the University 
of Texas Law School. For the next 5 years, Mr. Dacus coordinated 
religious freedom and parental rights cases throughout the western 
States. In 1977, Mr. Dacus was the founder and president of the 
Pacific Justice Institute whose mission is to defend religious liberty 
and parental rights. 

Our final witness is Dean Jack McDevitt, associate dean for re- 
search and graduate students and the director of the Institute on 
race and justice in the College of Criminal Justice at Northeastern 
University. In addition to his current post. Dean McDevitt has tes- 
tified as an extra witness before the U.S. Senate Judiciary Com- 
mittee and the U.S. Civil Rights Commission. He has also served 
as a consultant to the FBI and the Bureau of Justice Statistics. 

On behalf of the Subcommittee, I want to extend a warm wel- 
come to all of you. 

And I want to recognize, for the purpose of extending a welcome 
to a constituent, the distinguished gentlelady from Texas, Ms. Shei- 
la Jackson Lee. 

Ms. Jackson Lee. Let me thank the Chairman of the Committee 
and let me thank you very quickly, recognizing the kindness that 
you have extended. 



7 


Let me also acknowledge the Chairman of the full Committee 
and the Chairman of the Subcommittee for this very important 
hearing. 

My statement and my welcome is to welcome David for his cour- 
age. As a freshman at Klein Collins High School, he had to experi- 
ence a horrific experience that no child — and he is a young man — 
should ever have to have as part of his memory. 

David, we thank you and your family, Mr. and Mrs. Galvan, and 
your wonderful counselor for allowing me to sit with you and to 
hear your story so many, many, many months ago. 

Might I say that I enthusiastically support the underlying bill, 
and I am delighted to have the opportunity to raise your bill, David 
Ray’s Law, that speaks to the issue of young people and the 
horrificness of young people being engaged in hate crimes and 
being solicited by adults, and I hope that the David Ray’s Law can 
be a part of the underlying bill to make this a complete response 
to the tragedy and the disaster and the devastation of hate crimes. 

Welcome, David. We are all so very proud of you. 

And I yield back. 

[The prepared statement of Ms. Jackson Lee follows:] 



8 


Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas, and Member, Subcommittee on Crime, 
Terrorism, and Homeland Security 


SHEILA JACKSON LEE 

19th District, Texas 

WASHINGTON OFFICE: 

2435 Rayburn House OKice Building 
Washington, DC 20515 
(202) 225-3816 

DISTRICT OFFICE: 

1919 Smith Street, Suite 1180 
The George “Mickey” Lelano Federal Buildikg 
Houston, TX 77002 
(713) 655-OOSO 

ACHES HOME OFFICE: 

6719 West Montgomery, Suite 204 
Houston. TX 77019 
(713)691-4882 

HEIGHTS OFFICE: 

420 West 19th Street 
Houston. TX 77008 
(713) 961-4070 


(Enngreaa nf tlie Mnitefi States 

uf iRepreafutatiuefl 


COMMITTEES: 

JUDICIARY 

SUBCOMMITTEES: 

Courts, the internet, and iNTEascTuAL Property 
Immigration, Citizenship, Refugees, Border 
Security, and International Law 
Crime, Terrorism and Homeland Security 
HOMELAND SECURITY 

SUBCOMMITTEES. 

Transportation Seourhv and Infrastbuctjre 
Protection 

Border, Maritime, and Global Counterterrorisj^ 

FOREIGN AFFAIRS 

SUBCOMMITTEES. 

Africa and Global Health 
Middle East and South Asia 


FIRHWARD OFFICE: 
3300 Lyons Avenue, Suit* 301 
Houston, TX 77020 


DEMOCRATIC CAUCUS 
CONGRESSIONAL BLACK CAUCUS 


CONGRESSIONAL CHILDREN'S CAUCUS 


Congresswoman Sheila Jackson Lee, of Texas 


Statement Before the 


Judiciary Subcommittee on 
Crime, Terrorism, and Homeland Security 


Legislative Hearing: H.R. 1592 
“Local Law Enforcement Hate Crimes 
Prevention Act” 




April 17, 2007 


Thank you, Mr. Chainnan for holding this hearing. It is more 
timely than any of could have predicted just 24 hours ago. Just 
yesterday, at Virginia Tech University, one of the nation’s great land 
grant colleges, we witnessed the most senseless acts of violence on a 
scale unprecedented in our history. Neither the mind nor the heart 
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can contemplate a cause that could lead a human being to inflict such 
injury and destruction on fellow human beings. The loss of life and 
innocence at Virginia Tech is a tragedy over which all Americans 
mourn and the thoughts and prayers of people of goodwill everywhere 
go out to the victims and their families. In the face of such 
overwhelming grief, I hope they can take comfort in the certain 
knowledge that unearned suffering is redemptive. 

But the carnage at Virginia Tech also commands that we here in 
this body take a stand against senseless acts of violence taken against 
persons for no reason other than that they are different, whether in 
terms of race, religion, national origin, gender, or sexual orientation. 
It is long past time for our national community to declare that 
injuries inflicted on any member of the community by another simply 
because he or she is different poses a threat to the peace and security 
of the entire community. For that reason alone, such conduct must be 
outlawed and punished severely. 

That is why I have, Mr. Chairman, since 1999 introduced strong 
legislation to deter and punish hate crimes. In addition to being an 
original co-sponsor of H.R. 1592, the Local Law Enforcement Hate 
Crimes Prevention Act of 2007 , 1 have also introduced H.R. 254, the 
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“David Ray Hate Crimes Act of 2007.” My bill, “David’s Law,” calls for 
increasing Federal enforcement and involvement of hate crimes. My 
legislation punishes behavior with a maximum penalty of ten years, 
without limiting or punishing speech. It also calls for the United 
States Sentencing Commission to study the issue of adult recruitment 
of juveniles to commit hate crimes and, if appropriate, amend the 
Federal sentencing guidelines to provide sentencing enhancements 
for adult defenders who recruit juveniles to assist in the commission 
of hate crimes. Finally, my hate crimes legislation authorizes the 
creation of grants to State and local programs designed to combat 
hate crimes committed by juveniles. 

I am very pleased to inform you, Mr. Chairman, that my 
legislation is named for one of the witnesses before us today, Mr. 
David Ray Ritcheson, who has courageously come forward to tell his 
story in the hopes of saving others from experiencing a similar brutal 
ordeal. Thank you, Mr. Ritcheson, for what you are doing to make our 
country better. 

Mr. Chairman, every act of violence is tragic and harmful in its 
consequences, but not all crime is based on hate. A hate crime or bias 
motivated crime occurs when the perpetrator of the crime 
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intentionally selects the victim because of who the victim is. A bias 
motivated crime affects not only the victim and their family but an 
entire community or category of people and their families. A study 
funded by the Bureau of Justice Statistics released September 2000, 
shows that 85 percent of law enforcement officials surveyed recognize 
bias motivated violence to be more serious than similar crimes not 
motivated by bias. 

Hate crimes are destructive and divisive. A random act of 
violence resulting in injury or even death is a tragic event that 
devastates the lives of the victim and their family, but the intentional 
selection and beating or murder of an individual because of who they 
are terrorizes an entire community and sometimes the nation. For 
example, it is easy to recognize the difference between check-kiting 
and a cross burning; or an arson of an office building versus the 
intentional torching of a church or synagogue. The church or 
synagogue burning has a profound impact on the congregation, the 
faith community, the greater community, and the nation. 

Mr. Chairman, some opponents of hate crimes legislation claim 
that such legislation is a solution in search of a problem. They claim 
that there is no epidemic of bias motivated violence and thus no need 
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to legislate. I wish to briefly address this claim. 

Every individual’s life is valuable and sacred, and even one life 
lost is too many. There is ample evidence that violent, bias motivated 
crimes are a widespread and serious problem in our nation. But it is 
not the frequency or number of these crimes alone, that distinguish 
these acts of violence from other types of crime; it is the impact these 
crimes have on the victims, their families, their communities and, in 
some instances, the nation. 

Evidence indicates that bias motivated crimes are 
underreported; however, statistics show that since 1991 over 100,000 
hate crime offenses have been reported to the FBI, with 7,163 
reported in 2005, the FBI’s most recent reporting period. Crimes 
based on race-related bias were by far the most common, 
representing 54.7 percent of all offenses for 2005. Crimes based on 
religion represented 17.1 percent and ethnicity/national origin, 13.2 
percent. Crimes based on sexual orientation constituted 14.2 percent 
of all bias motivated crimes in 2005, with 1,017 reported for the year. 
The National Coalition of Anti-Violence Programs (NCAVP), a non- 
profit organization that tracks bias incidents against gay, lesbian, 
bisexual and transgender people, reported 1,985 incidents for 2005 
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from only 13 jurisdictions, compared to the 12,417 agencies reporting 
to the FBI in 2005. 

Additionally, the Hate Crimes Statistics Act makes the reporting 
of bias motivated crimes by state and local jurisdictions voluntary, 
resulting in no participation by many jurisdictions each year. Hawaii, 
for instance, did not participate in reporting at all in 2005. 
Underreporting is also common. Wyoming, for instance, reported 
only 4 incidents for 2005. Six states reported 10 or fewer incidents in 
2005. Some large cities have been egregiously deficient in reporting 
hate crimes. Jacksonville, Florida, for example, reported only 5 
incidents in 2005. 

Sadly, statistics only give a glimpse of the problem. It is widely 
recognized that violent crimes on the basis of sexual orientation often 
go unreported due to fear and stigmatization. A Department of 
Justice report released in October 2001 confirms that bias motivated 
crimes are under-reported; that a disproportionately high percentage 
of both victims and perpetrators of these violent crimes are young 
people under 25 years of age; and that only 20 percent of reported 
hate crimes result in arrest. 

A December 2001 report by the Southern Poverty Law Center 
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(SPLC), a nonprofit organization that monitors hate groups and 
extremist activity in the United States, went so far as to say that the 
system for collecting hate crimes data in this nation is “in shambles.” 
SPLC estimates that the real number of hate crimes being committed 
in the United States each year is likely closer to 50,000, as opposed to 
the nearly 8,000 reported by the FBI. 

Next, Mr. Chairman, let me address the specious claim that the 
bill before us, or my own legislation, abridges free speech. Opponents 
seem to be complaining that the legislation would prohibit pursuant 
to Rule 404 of the Federal Rules of Evidence, the introduction of 
substantive evidence of the defendant’s expression or associations, 
unless the evidence specifically relates to the offense or is used to 
impeach a witness. In this way, the legislation strikes the appropriate 
balance between two competing interests: the interest of the 
government in punishing hate crimes and the rights of the defendant. 

Our hate crimes legislation allows the government to punish 
hate crimes more severely because of the distinct emotional harm 
they cause their victims, the community unrest they incite, and the 
likelihood that they will provoke retaliatory crimes. See Wisconsin v. 
Mitchell, 508 U.S. 476, 488 (1993) (upholding a hate crimes 
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punishment enhancement statute). However, the bill also protects a 
defendant’s rights by only permitting the introduction of evidence 
within the confines of the Federal Rules of Evidence and the First 
Amendment. 

The First Amendment protects speech and expressive conduct. 
Our bill only punishes criminal conduct, which is not protected by the 
First Amendment. Any argument that this legislation punishes 
expressive conduct would likely be unsuccessful because using 
violence to convey one’s ideas is outside the scope of the First 
Amendment. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 916 
(1982). In Wisconsin v. Mitchell the Court distinguished between 
statutes that are explicitly directed at expression and statutes that are 
directed at conduct. 508 U.S. at 487. The Court upheld the statute in 
Wisconsin v. Mitchell because it was directed at criminal conduct, 
unlike the statute at issue in RJi.V. v. St. Paul, which the Court struck 
down because it was explicitly directed at expression. Id. The critical 
flaw with the statute at issue in RJi.V. was that it was viewpoint 
discriminatory: it prohibited otherwise permissible speech based on 
the subject and perspective of the speech. RA.V. v. St. Paul, 505 U.S. 

377,391 (1992). 



16 


- 9 - 

The legislation before us does not punish expressive conduct, 
such as cross burning or flag burning. Rather, the Act is only directed 
at criminal conduct that is independently criminal, such as assault or 
murder. It punishes already criminal conduct more severely because 
of the defendant’s motivation in choosing her victim. Thus, evidence 
of a defendant’s expressions and associations can be admitted under 
certain circumstances. 

In conclusion, let me thank the Chairman again for convening 
this very important hearing. I am confident that working together, we 
can reduce the incidents of hate crimes in America. Finally, let me 
extend my warmest welcome to our witnesses: 

1. Honorable Mark L. Shurtleff, Attorney General of the State of 
Utah 

2. Timothy Lynch, Director, Project on Criminal Justice, Cato 
Institute 

3. Frederick M. Lawrence, Dean, The George Washington 
University Law School 

4. David Ray Ritcheson, Harris County, Texas 

5. Brad W. Dacus, PresidenL Pacific Justice Institute 

6. Jack McDevitt, Associate Dean, Northeastern University 

I look forward to hearing fi:om this distinguished panel of 


witnesses. I yield back my time. 
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Mr. Nadler. I thank the gentlelady. 

Without objection, the written statements from the witnesses will 
be made part of the record in their entirety. 

I would ask each witness to summarize your testimony in 5 min- 
utes or less. To help you stay within that time, there is a timing 
light at your table, which you will see. When 1 minute remains, the 
light will switch from green to yellow, and then to red when the 
5 minutes are up. 

I will recognize — I suppose, left to right — Mr. Shurtlefif first. 

Push the button. 

TESTIMONY OF THE HONORABLE MARK L. SHURTLEFF, 
ATTORNEY GENERAL OF THE STATE OF UTAH 

Mr. Shurtleff. My name is Mark Shurtlefif, Utah attorney gen- 
eral. Mr. Chairman, Members of the Committee, I appreciate the 
opportunity to be here today and speak in support of H.R. 1592. 

For the second year in a row now, the attorney general of Illi- 
nois, Lisa Madigan, and I have co-authored a letter signed by both 
sides of the aisle, if you will, of attorneys general. We have sub- 
mitted a letter dated April 16, signed by 26 attorneys general, and, 
in fact, we just had another letter passed out of the same date, 
signed by your former colleague and now my colleague. Attorney 
General Bill McCollum of Florida, in support of hate crimes legisla- 
tion. 

[The information referred to follows:] 
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STATE ATTORNEYS GENERAL 
A Communication From the Chief Legal Officers 
Of the Following States: 

Arizona - Arkansas - Connecticut - District of Columbia - Georgia - Hawaii - Illinois - Iowa 
Kentucky - Louisiana - Maine - Maryland - Massachusetts - Minnesota - Missouri - Montana 
Nevada - New Mexico - New York - Ohio - Oregon - Rhode Island - Utah - Vermont 
Virgin Islands - Washington 


Via Facsimile 


April 16,2007 


The Honorable Nancy Pelosi 
Speaker 

U.S. House of Representatives 
H-232, The Capitol 
Washington, D.C. 20515 

The Honorable Harry Reid 
Majority Leader 
United States Senate 
S-221, The Capitol 
Washington, D.C. 20510 


The Honorable John Boehner 
Minority Leader 
U.S. House of Representatives 
H-204, The Capitol 
Washington, D.C. 20515 

The Honorable Mitch McConnell 
Minority Leader 
United States Senate 
S-230, The Capitol 
Washington, D.C. 20510 


We, the undersigned Attorneys General, are writing to express our strong support of 
Congressional efforts towards the immediate passage of federal hate crimes legislation. 
As the chief legal officers in our respective Jurisdictions, State Attorneys General are on 
the front lines in the fight to protect our citizens’ civil rights. Although state and local 
governments continue to have the primary responsibility for enforcing criminal law, we 
believe that federal assistance is critical in fighting the invidious effects of hate crimes. 

This much needed legislation would remove unnecessary jurisdictional barriers to permit 
the U.S. Department of Justice to prosecute violent acts motivated by bias and hate and 
complement existing federal law by providing new authority for crimes where the victim 
is intentionally selected because of his or her gender, gender identity, sexual orientation, 
or disability. Under current law, the Justice Department can only prosecute crimes 
motivated by the victim’s race, religion, or national origin when that person is engaged in 
a federally protected activity, such as voting. Legislative proposals, such as the Local 
Law Enforcement Hate Crime Prevention Act of 2007 (LLEHCPA) and others, however, 
would permit federal prosecution of hate crimes irrespective of whether they were 
committed while the victim was engaged in protected activity. 

Removing this outmoded jurisdictional banierto federal prosecution of hate crimes is 
critical to protecting our citizens’ fundamental civil rights. In 2005, the most recent 
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figures available, the FBI documented 7,163 crimes reported from 12,417 law 
enforcement agencies across the country. Yet, it is not the frequency or number of hate 
crimes, alone, that distinguish these acts of violence from other crimes. Rather, our 
experiences as prosecutors have shown us, that these crimes can have a special impact on 
victims, their families, their communities and, in some instances, the nation. Indeed, in 
Wisconsin v. Mitchell, 508 U.S. 47 (1993), Chief Justice William Rehnquist wrote for a 
unanimous Supreme Court in upholding the constitutionality of enhanced penalties for 
crimes motivated by bias or hate against a person because of race, religion, color, 
disability, sexual orientation, national origin or ancestry. In so ruling, the Court 
recognized that "bias-motivated crimes are more likely to provoke retaliatory crimes, 
inflict distinct emotional harms on their victims, and incite community unrest." Hate 
crimes have lead to the polarization of communities, increases in security needs at 
schools and churches, declines in property values and the creation of an overall 
atmosphere of fear and distrust. All too often that climate has hindered the efforts of local 
law enforcement and placed the lives of police officers and civilians in jeopardy. 

As the chief legal and law enforcement officers of our respective states, we are mindful 
that the overwhelming majority of criminal cases should be brought by local police and 
prosecutors at the state level. However, in those rare situations in which local authorities 
are unable to act, measures such as the LLEHCPA and others provide a backstop to state 
and local law enforcement by allowing federal involvement if it is necessary to provide a 
just result. These measures would provide invaluable tools to federal law enforcement to 
help state authorities in their fight against hate crimes. Therefore, we strongly urge the 
passage of important hate crimes legislation by the 1 1 0th Congress. 


Sincerely, 



Attorney General of Illinois Attorney General of Utah 
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Terry Goddard 

Attorney General of Arizona 


Richard Blumenthal 
Attorney General of Connecticut 



Linda Singer 

Attorney General of District of Columbia 




Thurbert E. Baker 
Attorney General of Georgia 



Tom Miller 

Attorney General of Iowa 



Charles C. Foti, Jr. 

Attorney General of Louisiana 



Douglas Gansler 

Attorney General of Maryland 

oro*! 


Lori Swanson 

Attorney General of Minnesota 



Mike McGrath 

Attorney General of Montana 


Gary King 
Attorney General of New Mexico 




Mark J. Bennett 
Attorney General of Hawaii 


Gregory D. Stumbo 
Attorney General of Kentucky 

i). ^ 


G. Steven Rowe 
Attorney General of Maine 


Martha Coakley 

Attorney G^ralof Massachusetts 



Jeremiah W. Nixon 
Attorney General of Missouri 



Catherine Cortez Masto 
Attorney General of Nevada 



Andrew Cuomo 

Attorney General of New York 
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Marc Dann 

Attorney General of Ohio 



Patrick Lynch 

Attorney General of Rhode Island 



Vincent Frazier 

Attorney General of Virgin Islands 


Hardy Myers 

Attorney General of Oregon 



William H, Sorrell 
Attorney General of Vermont 


1^1 

Rob McKenna 

Attorney General of Washington 
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CC: 

The Honorable John Conyers, Jr. 

Chairman 

Committee on the Judiciary 
U.S. House of Representatives 

The Honorable Bobby Scott 
Chairman 

House Judiciary Subcommittee on Crime, 
Terrorism, and Homeland Security 
U.S. House of Representatives 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
U.S. Senate 

The Honorable Edward M. Kennedy 
U.S. Senate 


The Honorable Lamar S. Smith 
Ranking Member 
Committee on the Judiciary 
U.S. House of Representatives 

The Honorable Randy Forbes 
Ranking Member 

House Judiciary Subcommittee on Crime, 
Terrorism, and Homeland Security 
U.S. House of Representatives 

The Honorable Arlen Specter 
Ranking Member 
Committee on the Judiciary 
U.S. Senate 

The Honorable Gordon Smith 
U.S. Senate 
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State of Florida 

BILL McCollum 
attorney General 

April 16, 2007 

The Honorable John Cony^s, Jr. 

Chairman 

Committee oii the Judiciary 
U.S. House of Representatives 
21 3S Rayburn Building 
Washington, DC 20515 

Dear Chairman Conyers, 

I m miting to support your efforts to enact hate crimes legislation. As Chairman of the Crime 
Subcommitt^ in 1997, 1 joined you in cosponsoring the Hale Crimes Prevention Act of J 997, H;R. 

3081 . 1 tie bill yoti have introduced, the Local Law Enforcement Hate Crimes Prevention: Act of 2007i 
H.R;, 1392, contams.many of the provisions we supported in the 105th Congress and the 106^1 Congtess. 
Wilhout conim,enting on any newiy-added provisions in H.R. 1592, let me say that ten years have passed 
since we cosponsored the Hate Crimes Prevention Act, and it has yet to become law. It is time to 
properly punish those who cause or attempt to cause bodily injury to anyone because of a person’s race, 
color, national origin, religion, gender, sexual orientation or disability. 

As Attorney General of Florida, my office fe charged with defending Florida’s hate crimes 
statute. My office annually reports on the number of these crimes committed in Florida. In 2005, the 
overall number of reported hate crimes declined by 22.2 percent ffom the previous year, and that number 
represented flie lowest annual total since reportidg began in 1998. My office also conducts hate crimes 
training seminars for state and local law enforcement agencies throughout Florida. Through the end of 
2005, more than 3,500 law enforcement personnel from more than 272 jurisdictions had received this 
training. 

I appreciate yout long-standing efforts to ddCr people from committing violent hate crimes. 
Please let me know if there is any w'ay 1 may help in this shared goal. 


Sincerely, 



Bill McCollum 
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Mr. Shurtleff. You know, as chief law enforcement officers of 
our States and jurisdictions, we work very closely on the front lines 
to protect our citizens, both their civil rights as well as protect 
them from crime. And as we all reflect on the horrific event of yes- 
terday — and, clearly, at this point, we do not know the motives in- 
volved in that circumstance — we are seeing that obviously first re- 
sponders are State and local officials are now working with the 
Federal officials in figuring out what went on and how we might 
be able to address these and protect our citizens more fully. 

So I am particularly interested today in coming before you and 
asking for your support in giving additional authority to Federal 
authorities. Now most often, you will see attorneys general come in 
and say, “Do not federalize every crime. We are on the front lines. 
We will do it. We do not need the Federal Government stepping in 
every chance they can and federalizing every thing.” In this case, 
we believe it is very important. We need your help. 

A number of States have passed similar hate crimes legislation 
over the years and, in fact, the 6 years I have been in office, we 
have worked every year diligently to try to pass an enforceable 
hate crime statute in the State of Utah. I am proud to say that last 
year, again, working across the aisle, we were able to do that. It 
was not what I had hoped for or the best law, but it is a good start. 

The bottom line is we need additional Federal legislation in order 
to better protect our citizens and to be able to cooperatively work 
with Federal Government to determine which appropriate punish- 
ment is the most effective. 

It is important in particular to amend Federal law, we believe, 
to include those additional categories and to make sure that those 
who commit these types of heinous crimes with premeditation and 
with a bias or prejudice, that we can prove beyond a reasonable 
doubt that they not just be engaged in a federally protected activ- 
ity, but that we would be able to enhance the punishments if, in 
fact, we can show that bias or prejudice. 

In the 6 years, I have testified every year both before statehouse 
and senate committees. We have addressed every one of these 
issues that you are now facing. They are important issues, and 
there is a great deal of concern over these types of things. In my 
written comments, I include an amended version of what I call the 
hate crimes primer because there is so much misinformation, there 
is so much important education that needs to go along with this. 

This is what I used — and we used — in the State of Utah to pass 
effective, enforceable hate crimes legislation. I will just summarize 
this, if I can, in a few minutes some of those topics that I am talk- 
ing about. 

First and foremost, I think, is we need to begin with the correct 
definition of hate crimes. We are not asking you to pass crimes that 
punish hate, that punish thought. We all support the first amend- 
ment of the Constitution, the right for people to hate, the right for 
people to say mean and horrible things. 

We are only supporting — in fact, this law, as proposed supports 
and makes a crime — actual criminal conduct — felonious, serious 
criminal conduct — that we as prosecutors can prove beyond a rea- 
sonable doubt was motivated by bias or prejudice against a par- 
ticular group or member of that group. 
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Another common myth or concern is that there are different 
types of crime; we ought to treat all crimes the same. For hundreds 
of years of our criminal jurisprudence in this country, we have rec- 
ognized that we treat different crimes differently. For example, let’s 
say, God forhid, a child is killed by a drunk driver and another per- 
son’s child is killed, raped and assaulted in a premeditated way. 
Both children are dead, and it does not mean disrespect to the 
child killed by the drunk driver that we have a different penalty 
attached, based on the motivation, circumstances, at the time of 
the crime. 

So, clearly, it has been known in this country for hundreds of 
years that we punish, in the words of William Blackstone, those 
crimes most severely which are the most destructive of public safe- 
ty and happiness, and literally, there is nothing more destructive 
of public safety than hate crimes, as recognized by the United 
States Supreme Court unanimous decision, a decision written by 
Chief Justice William Rehnquist in Wisconsin v. Mitchell. 

Bias-motivated crimes are more likely to provoke retaliatory 
crimes, inflict distinct emotional harms on their victims and incite 
community unrest than any other. They are a more serious crime 
that should be punished more severely, and we strongly urge you 
to pass this legislation. 

Thank you. 

[The prepared statement of Mr. Shurtleff follows:] 
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Prepared Statement of the Honorable Mark L. Shurtleff 


Testimony of Utah Attorney General Mark L. Shurtleff 
Before the Snbcommittee on Crime, Terrorism, and Homeland Security, 
Committee on the Judiciary, 

United States House of Representatives 

H.R 1592 - “Local Law Enforcement Hate Crimes Prevention Act of 2007” 

Chairman Conyers and Members of the Committee: 

My name is Mark Shurtleff, and I am the Attorney General of the State of Utah. Thank 
you for the opportunity to speak in support of H.R. 1592 - Local Law Enforcement Hate 
Crimes Prevention Act of 2007 (LLEHCPA), For the second year now, the Attorney 
General of Illinois, Lisa Madigan, and 1 have co-authored a bi-partisan letter signed by 
approximately half of state attorneys general communicating our strong support of 
Congressional efforts towards the immediate passage of federal hate crimes legislation. 

As the chief legal officers in our respective jurisdictions, State Attorneys General are on 
the front lines in the fight to protect our citizens’ civil rights. Although state and local 
governments continue to have the primary responsibility for enforcing criminal law, we 
believe that federal assistance is critical in fighting the invidious etfects of hate crimes. 

This much-needed legislation would remove unnecessary jurisdictional barriers to permit 
the United States Department of Justice to prosecute violent acts motivated by bias and 
hate and to enhance existing federal law by providing new authority for crimes where the 
victim is intentionally selected because of his or her gender, gender identity, sexual 
orientation, or disability. Under current law, the Justice Department can only prosecute 
crimes motivated by the victim’s race, religion, or national origin when that person is 
engaged in a federally protected activity, such as voting. Legislative proposals, such as 
the LLEHCPA, however, would permit federal prosecution of hate crimes irrespective of 
whether they were committed while the victim was engaged in protective activities. 

Removing this outmoded jurisdictional barrier to federal prosecution of hate crimes is 
critical to protecting our citizens’ fundamental civil rights. In 2005, the most recent 
figures available, the FBI documented 7,163 incidents resulting in 8,795 crimes reported 
by 12,417 law-enforcement agencies across the country. However, 1 want to emphasize 
that it is not the frequency or number of hate crimes, alone, that distinguish these acts of 
violence from other crimes. Rather, our experiences as prosecutors have shown us that 
these crimes can have a special impact on victims, their families, their communities and, 
in some instances, the nation. Indeed, in Wisconsin r Miichell, 508 U.S. 47 (1993), Chief 
Justice William Rehnquist wrote for a unanimous Supreme Court upholding the 
constitutionality of enhanced penalties for crimes motivated by bias or hate against a 
person because of race, religion, color, disability, sexual orientation, national origin or 
ancestry. In so ruling, the court recognized that "bias-motivated crimes are more likely to 
provoke retaliatory crimes, inflict distinct emotional harms on their victims, and incite 
community unrest." Hate crimes have lead to the polarization of communities, increases 
in security needs at schools and churches, declines in property values and the creation of 
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an overall atmosphere of fear and distrust. All too often that climate has hindered the 
efforts of local law enforcement and placed the lives of police officers and civilians in 
jeopardy. 

The need for comprehensive and effective hate crimes legislation is a matter of public 
safety and security as a critical tool in allowing law enforcement to protect all people 
equally. Opponents argue incorrectly that H.R. 1 592 will make hatred a crime, will 
punish thought, will create special protected classes of people, or is part of a “militant 
gay rights agenda.” As Utah Attorney General, I worked for six years with both sides of 
the isle and with representatives of all races, religions, and sexual orientations, to pass an 
enforceable hate crimes law in Utah. We faced each of those false allegations. To assist 
our legislature and the public in understanding the truth about hate crimes legislation, and 
in recognition that an important part of the legislative process is one of education, I 
prepared and distributed a document in the format of a school “primer” organized by 
subject. I offer here an edited version of that primer in the hopes it will prove helpful in 
your deliberations and decision making with regard to this important bill. 

‘‘WE HOLD THESE TRUTHS ...” 

A “HATE CRIMES” PRIMER 

By Utah Attorney General Mark L. Shurtleff 

Chapter T. Current Events (The Worst “Hate Crime” in U.S. Ffistorv) 

There were more victims on September 1 1, 2001 than the three thousand souls who 
perished that day. Every American felt victimized by the hatred those terrorist criminals 
had for our national identity. We all asked, “Why do they hate us so?” And when they 
acted on that hate, we all felt fear, and our economy suffered terribly. Our fear naturally 
turned to anger and a lust for revenge. The perpetrators that day targeted not the 
individuals on the planes and in the Twin Towers, but rather who they were - Americans. 
In the same way, every bias motivated crime is targeted at a larger audience than the 
individual victim. Because an entire group of people is victimized by hate crimes, and 
the widespread negative results of such crimes, H.R. 1592 provides a tool to more 
effectively and more severely punish the perpetrators. 

Chapter n. History (“We Hold These Truths to be Self-Evident . . ”1 

America’s founding fathers, and the inspirational documents they crafted, are sometimes 
incorrectly cited in opposition to “hate crimes” legislation. The birth of our Republic 
arose out of a truly “revolutionary” concept. After more than a century of monarchial 
and aristocratic rule, the founding fathers reasoned that it was “self-evident” that human 
rights, like life, liberty and the pursuit of happiness, were not the benevolent right of 
kings, but inalienable, and given by God to all men equally; and that government was 
instituted solely to secure or protect those rights. 

Those great leaders changed the history of the world for the better and established a 
system of government ruled by law that has stood the test of time and guaranteed 
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unbelievable freedoms and opportunities. However, many of them went to their graves 
regretting that they could do no more than give mere lip service to the first self-evident 
truth that “all men are created equal.” The Declaration of Independence was fueled by 
the conviction that the ensuing Revolution would sweep slavery off the American 
continent. Although slavery was decried as “an odious bargain with sin,” a “curse,” a 
“crime,” and was anathema to republican ideology; in the end the self-evident truth of 
equality remained the self-evident reality of slavery. It would take “four score and 
seven years” for a leader with the courage to match his convictions, Abraham Lincoln, to 
actually breath life and truth into the proposition that all men are created equal, and end 
the odious “hate crime” of slavery. 

Another hundred years passed before courageous statesmen would put principal above 
politics and the force of law behind the promise of equality. Today, eleven score and 
eleven years after the inspired declaration of truth, hate remains strong, and some 
Americans continue to commit crimes motivated by bias and prejudice against 
individuals which impact entire communities, and which are, therefore, anathema to the 
concept that all men are created equal. It behooves us who govern by the consent of the 
people to rise to the occasion and pass H R. 1592 to better protect the people from those 
who thumb their noses at those self-evident tmths of equality in life, in liberty and in the 
pursuit of happiness. 

Chapter ITT. Politics (Tlte Proper Role of Government) 

Having won their independence, the people of the United States set about the task of 
forming “a more perfect Union,” by establishing a Constitution that would, first and 
foremost, “establish justice [and] ensure domestic tranquility.” Justice means equality 
under the law and refers to the paramount obligation of the courts to ensure that all 
persons are treated fairly. Domestic tranquility equates to public safety. Thomas 
Jefferson declared that “a wise and frugal government . . . shall restrain men from 
injuring one another.” In the pamphlet entitled The Proper Role of Government, former 
U S. Secretary of Agriculture Ezra Taft Benson, stated that “government becomes 
primarily a mechanism for defense against bodily harm, theft and involuntary servitude,” 
and that it is proper for government to deprive one of life, liberty, or property to only 
“punish crime and provide for the administration of justice.” H.R. 1592 provides a 
needed tool to establish justice, better restrain and punish criminals, and defend and 
protect all Americans. 

Chapter IV. English (The Correct Definition of “Hate Crimes”) 

Let’s get back to the basics: “hate crimes” is a misnomer. Laws like H.R. 1592 do not 
create any new crimes. They do no punish people for hating. They simply provide a tool 
to the judicial system to enhance or increase the penalty if the trier of fact determines 
beyond a reasonable doubt that a crime was committed against the victim primarily 
because of actual bias or prejudice against a group to which that victim belongs. The 
prosecution must prove that the defendant demonstrated the bias or prejudice at the time 
the crime was committed. It must show more than just evidence of an abstract belief. 
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membership in an organization, or expressions of hatred. That evidence must be 
“specifically related” to the offense. 

Chapter V. Math (Worse Crime =More Time) 

One of the common fallacies used against hate crimes laws is that they aren’t needed 
because “all crimes are hate crimes.” In fact, most crimes are not motivated by hate, bias 
or prejudice. Many crimes are motivated by greed, some by anger, and others by a brief 
overwhelming passion. And the truth of the matter is that now, and for hundreds of years 
in our system criminal jurisprudence and thought, we have applied different degrees of 
punishment for the same crime depending on different motives. So-called hate crime 
laws simply add a motive of bias or prejudice to that system. 

In unanimously upholding the constitutionality of hate crime laws, the United States 
Supreme Court cited 18* Century jurist William Blackstone’s Commentaries: “It is but 
reasonable that among crimes of different natures those should be most severely punished 
which are the most destructive of the public safety and happiness.” Wisconsin v. 

Mitchell. 1 13 S.Ct. 2194, 2201 (1993). Blackstone was right, and the courts have long 
recognized that crimes motivated by bias or prejudice against a group is most destructive 
of public safety and the pursuit of happiness. 

Blackstone’s writings played an important role in the founding of our nation. Some 
authors have noted that the "self-evident," "unalienable rights" in the Declaration of 
Independence probably came from Blackstone’s writings and that the founders “found 
their philosophy in John Locke and their passion in Thomas Paine, but they found the 
blueprint for a new nation in Blackstone.” Abraham Lincoln said that he decided to 
become a lawyer after reading the first forty pages of Blackstone’s Commentaries and 
often refen ed people to read it, “twice,” as "the best mode of obtaining a thorough 
knowledge of the law." 

Like the heinous acts of September 1 I*, bias-motivated crimes “inflict greater individual 
and societal harm . . . [and] are more likely to provoke retaliatory crimes, inflict distinct 
emotional harms on their victims, and incite community unrest.” So stated “conservative” 
Chief Justice William Rehnquist in writing the unanimous decision in Wisconsin v. 
Mitchell- id. 

Chapter VI. Law {“Hate Crimes” Legislation is Constitutionah 
A. Equal Protection 

Some people oppose laws like H.R. 1 592 because they wrongly believe that they create 
special rights for special groups thereby violating the equal protection clause and the “all 
men are created equal” declaration. The truth is that hate crimes laws have never been 
written nor enforced to protect just “Blacks,” “Jews,” or “homosexuals.” They apply 
equally across the board to everyone because we all belong to protected groups: “race, 
color, religion, sexual orientation, national origin, ancestry, age, or gender.” Some 
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opponents of these laws claim the enhanced penalty will only be used to protect 
minorities and that a “white male Protestant” will not be protected. The claim has no 
basis in the law or in fact. Of the 4,895 crimes reported in 2005 as racially-motivated, 

1 9.9 percent were anti-white. Of the 1,405 religiously motivated crimes, 8.4% were 
against Christians. In fact, in Wisconsin v. Mitchell, the defendant, a black man, received 
a stiffer sentence for committing a “hate crime” against a white man. 

B. Free Speech 

Hate crimes laws like H.R. 1592 do not punish bigoted thought! It does mrt punish 
speech or expression! “Hate crimes” are not “thought crimes!” H.R. 1592 only punishes 
affirmative criminal conduct. It has been repeatedly held that “the First Amendment does 
not protect violence.” (See e.g. NAACP v. Claiborne Hardware Co. . 102 S.Ct. 3409, 

3427 (1982.) Again, the motive or the thoughts of an alleged criminal have long been 
ruled admissible for sentencing purposes. Citing several cases, the Supreme Court in 
Wisconsin v. Mitchell, supra, at 2199, explained that “it is not uncommon for a defendant 
to receive a minimum sentence because he was acting with good motives, or a rather high 
sentence because of his bad motives . . . Thus, in many States the commission of a 
murder ... for pecuniary gain is a separate aggravating circumstance.” 

1. “A Black Face in a White Place.” 

Sadly there is still plenty of hate in our nation. I heard a man on a Utah radio 
station declare that former state representative Duane Bordeaux, who is African- 
American, was “a black face in a white place and we don’t want his kind here!” While 
that attitude disgusts me, and most Utahns, I will defend that man’s constitutional right to 
hate and even to express that hatred on the radio. But if he were to come to the Capitol 
and push Representative Bordeaux over the balcony, and I could prove beyond a 
reasonable doubt to ajury that he did it because of prejudice against his race, I would like 
the tool to keep that man locked up away from our good citizens for a longer period of 
time. For purposes of H.R. 1 592, 1 would like the opportunity to staff that case with my 
federal counterparts and determine which system offered the most effective punishments. 

2. “Remember to Have Them Castrated.” 

Not long after September 11,1 warned a national airline that it could not 
discriminate based on the appearance of “Arab-1 ooking men” and refuse to let them fly. 

A Utah woman who claimed to have a degree from one of our universities wrote me in 
anger. “I know Arabs,” she claimed. “They are not to be trusted! They will kill you . . . 
They are devils and black Satanists . . . They have ripped off good people ... I have a 
right to live Muslim free . . . send them back to that black place [Middle East] ... but 
first remember to have them castrated so they can’t spread their hate to another 
generation.” Again, while I am saddened and disturbed by her hatred, she has a right to 
send me an email expressing it. But if she were to take up a knife and carry out her plan 
on a Muslim, and I could prove in court that she committed a violent assault because of 
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her prejudice, then 1 would need the tool to keep her away longer from the communities 
she harmed, and other peaceful law-abiding citizens. 


Chanter Vn. Ethics IfVhv Include Sexual Orientation?^ 

Many people have asked me why, given my Republican political philosophy and 
religious beliefs, 1 could support including a “protection for sexual orientation.” They 
claim that supporters of hate crimes laws that include sexual orientation as a protected 
category are motivated by the “militant gay rights movement,” and this is just a step in 
their “plan” to obtain special rights or status. H.R. 1592 does not create any legal right or 
status based on sexual orientation, and it does not address the controversial issue of 
whether homosexuality is a “choice.” It doesn’t have to. It simply says that it is never 
okay to assault a gay or lesbian because they are homosexual. It seems we could all agree 
to that. 

1 believe the vast majority of Americans stand for tolerance, acceptance and love, and 
that regardless of whether one believes that homosexuality is a choice, a biological 
predisposition, or a “sin,” it would be a moral outrage to send a message that it is okay to 
assault or commit other crimes against homosexuals. Failing to include sexual 
orientation in the federal list of categories would send that awful message. 

Those who argue most loudly against including sexual orientation, have alleged that most 
“hate crimes” charged are for anti-gay crimes. That is also incorrect. Of the 8,850 bias 
motivated offenses reported in 2005, 69.7% were motivated by racial, ethnic or national 
origin bias. 15.7% were motivated by religious prejudice; and 14% by sexual-orientation 
bias. Of the latter there were twenty reported cases of anti-heterosexual bias. 

Epilogue 

As the chief legal and law enforcement officers of our respective states, we are mindful 
that the overwhelming majority of criminal cases should be brought by local police and 
prosecutors at the state level. However, in those rare situations in which local authorities 
are unable to act, measures such as the LLEHCPA provide a backstop to state and local 
law enforcement by allowing federal involvement if it is necessary to provide a just 
result. These measures would provide invaluable tools to federal law enforcement to help 
state authorities in their fight against hate crimes. Therefore, we strongly urge the passage 
of important hate crimes legislation by the 1 10th Congress. 
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Mr. Nadler. And I thank the gentleman. 

Mr. Lynch? 

TESTIMONY OF TIMOTHY LYNCH, DIRECTOR, 
PROJECT ON CRIMINAL JUSTICE, CATO INSTITUTE 

Mr. Lynch. Thank you, Mr. Chairman. I appreciate the invita- 
tion to share my views with the Committee this afternoon. 

I know our time is short, so I am just going to outline three rea- 
sons why I think the proposed bill ought to be rejected: First, as 
a matter of law, the bill is inconsistent with our constitutional 
structure. Second, as a matter of policy, the bill is not necessary. 
And three, it is actually counterproductive. I think the bill is actu- 
ally going to create more problems than it is going to solve. 

The bill is unconstitutional because it violates the legal doctrine 
of federalism. The 10th amendment to our Constitution says that 
the powers that are not delegated to the Federal Government are 
reserved to the States. 

Fighting crime is obviously a very important governmental re- 
sponsibility, but it is one of those powers that was reserved to the 
State governments. Chief Justice John Marshall said it was clear 
that murders and felonies generally could not be punished by the 
Congress under our Constitution. 

As we know, the Federal criminal code has nevertheless ex- 
panded over the years. Past Congresses have relied upon the Com- 
merce Clause to federalize crimes that are already on the books at 
the State and local level. But, from a historical perspective, much 
of that expansion has occurred in recent years. According to a re- 
port by the American Bar Association, more than 40 percent of the 
Federal criminal laws that have been enacted since the Civil War 
have been enacted just in the last 30 years. 

More importantly, the Supreme Court declared the Violence 
Against Women Act unconstitutional in 2000. In the Morrison case, 
the court said that if Congress could regulate gender-motivated vio- 
lence, it could follow that Congress could bring murder and all of 
the other violent offenses within the Federal sphere. Since the 
Court is going to preserve the Constitution’s distinction between 
what is national and what is local authority, I expect the Supreme 
Court would invalidate this bill following the rationale of the Mor- 
rison ruling. 

But even if we put this fundamental constitutional principle to 
one side, I think there are additional reasons to reject the proposed 
legislation. This law is not necessary. All of the violent acts that 
would be covered by the bill — arson, explosive devices, shooting 
people — are already on the books, and these offenses are inves- 
tigated and prosecuted every day. 

The bill is called the Hate Crimes Prevention Act, but it is not 
going to prevent anything. Any thug who is already inclined to stab 
or shoot another human being is not going to put down his weapon 
because Congress passes some new law. 

The argument has been made that hate crimes are different be- 
cause they affect not only just the victim, but the entire commu- 
nity. Now, for some hate crimes, I think that is undeniably true, 
but the same thing can be said for other crimes as well, and the 
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tragedy at Virginia Tech University yesterday, I think, is an exam- 
ple of this. 

I heard reporters last night and this morning talk about that it 
is not just the students who were shot and wounded and their fam- 
ilies that are grieving. It is that entire Virginia Tech campus. The 
entire campus of 20,000 people has been deeply impacted by what 
happened. 

Now some people argue that there is no harm in passing a bill 
like this. Some people I have debated over the years on hate crimes 
have said, “Well, look, maybe this law will have a positive impact. 
Maybe it will not. Why not give it a try?” They do not see any 
downside to enacting bills like this. I think that view is mistaken 
because I think this bill can actually create more problems than it 
will solve. 

Now, given our time constraints, I will mention my most serious 
concern in this regard. I think the FBI needs to stay focused on al- 
Qaeda and terrorist groups. Former Attorney General Richard 
Thornburgh has made the point that one of the reasons the 9/11 
terrorists were able to avoid detection prior to the attacks was be- 
cause the FBI had gotten distracted by other missions assigned by 
the Congress. Federal law enforcement resources are limited. Every 
time a State offense is federalized, investigative resources are dis- 
tracted from the fight against terrorism into investigating street 
crimes. 

In my view, the primary reason we have not suffered another 
terrorist attack here at home is because our defense and law en- 
forcement agencies have been very vigilant when it comes to inves- 
tigative leads having to do with terrorists, sleeper cells that might 
be here on U.S. soil. We need to maintain this vigilance. 

I know 5 years have passed since the 9/11, but we have to re- 
member that it took 8 years. Eight years passed between that ini- 
tial attack on the World Trade Center in 1993 and when the terror- 
ists came to finish the job in 2001. 

Let me conclude with one final point. At the end of the day, there 
is a supposition to the idea of bias crimes, and that is the propo- 
sition that vicious crimes that are motivated by a hatred, rooted in 
jealousy, envy and greed should be punished less severely than 
crimes that are motivated by racial and religious prejudice. It is 
not necessary or desirable for a hierarchy of hatred to be written 
into our criminal code. 

Thank you. 

[The prepared statement of Mr. Lynch follows:] 
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Prepared Statement of Timothy Lynch 

STATEMENT of 

Timothy Lynch 
Director 

Project on Criminal Justice 
The Cato Institute 

before the 

Subcommittee on Crime, Terrorism, and Homeland Security 
The Hate Crimes Prevention Aet of 2007 
April 17, 2007 


Mr. Chairman, distinguished members of the committee: My name is Timothy Lynch. 1 
am director of the Cato Institute’s Project on Criminal Justice. I want to thank the committee for 
inviting me to testify on the question of whether Congress should enact additional hate crimes 
legislation. 

1 believe the proponents of hate crimes legislation have good and honorable intentions. 
They would like to see less bigotry and more good will in American society. While I share that 
goal, I believe Congress should decline the invitation to enact hate crimes legislation for both 
constitutional and practical reasons. 

A. Constitutional Objection 

The U.S. Constitution created a federal government of limited powers. As James 
Madison noted in the Federalist no. 45, "The powers delegated by the proposed Constitution to 
the federal government are few and defined. Those which are to remain in the State governments 
are numerous and indefinite." Most of the federal government's "delegated powers" are 
specifically set forth in article I, section 8. The Tenth Amendment was appended to the 
Constitution to make it clear that the powers not delegated to the federal government "are 
reserved to the States respectively, or to the people." 

Crime is serious problem, but under the U.S. Constitution it is a matter to be handled by 
state and local government. In Cohens v. Virginia, 6 Wheat (19 U.S.) 264 (1821), Chief Justice 
John Marshall observed that Congress had "no general right to punish murder committed within 
any of the States" and that it was "clear that congress cannot punish felonies generally." 
Unfortunately, as the years passed. Congress eventually assumed the power to enact a vast 
number of criminal laws pursuant to its power "to regulate Commerce with foreign Nations, and 
among the several States, and with the Indian Tribes.”* 
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In recent years. Congress has federalized the crimes of gun possession within a school 
zone, carjacking, wife beating, and female genital cutting. All of that and more has been 
rationalized under the Commerce Clause.^ In United States v. Lopez, 514 U S. 549 (1995), the 
Supreme Court finally struck down a federal criminal law, the Gun-Free School Zone Act of 
1990, because the connection between handgun possession and interstate commerce was simply 
too tenuous.^ In a concurring opinion. Justice Clarence Thomas noted that if Congress had been 
given authority over matters that simply “affecf ’ interstate commerce, much if not all of the 
enumerated powers set forth in article I, section 8 would be surplusage. Indeed, it is difficult to 
dispute Justice Thomas' conclusion that an interpretation of the commerce power that "makes the 
rest of §8 surplusage simply cannot be correct." 

This Congress should not exacerbate the errors of past Congresses by federalizing more 
criminal offenses. The Commerce Clause is not a blank check for Congress to enact whatever 
legislation it deems to be "good and proper for America." The proposed hate crimes bill is 
simply beyond the powers that are delegated to Congress. 

B. Policy Objections 

Beyond the threshold constitutional problem, there are several other reasons why 
Congress should decline the invitation to enact hate crimes legislation. First, it is imperative that 
federal law enforcement focus on foreign threats, such as al-Qaeda. One of the reasons that the 
teiTorists were able to elude detection prior to the September 1 1 attacks was that the FBI was 
trying to do so many things that it lost sight of its most important responsibility-protecting the 
homeland from foreign threats. But, as former Attorney General Richard Thornburgh has noted, 
the FBI was only trying to respond to the additional missions that the Congress assigned to it: 'Tn 
the last several decades, [Congress] has added federal criminal laws at a faster rate than ever 
before in American history ... These new statutes have the capacity to absorb limited federal 
resources in the pursuit of what are, in many cases, state offenses dressed up as federal crimes.”"^ 

Second, all of the violent acts that would be prohibited under the proposed bill are 
already crimes under state law. Over the last few years, there has been a great deal of publicity 
surrounding the brutal killings of James Byrd in Texas and Matthew Shepard in Wyoming. The 
individuals responsible for those murders were quickly apprehended and prosecuted by state and 
local authorities. Those incidents do not show the necessity for congressional action; to the 
contrary, they show that federal legislation is unnecessary.^ 

Third, a federal law is not going to prevent anything. Any thug that is already inclined to 
hurt another human being is not going to lay down the gun or knife because of some new law 
passed by Congress. The culprits involved in the killings of James Byrd and Matthew Shepard, 
for example, made a conscious decision to disregard basic homicide statutes. And those murders 
took place in states that have the most drastic legal sanction available under the law—the death 
penalty. The notion that any federal hate crime law could have prevented those brutal killings is 
naive. 


Fourth, it is important to note that the whole concept of "hate crimes" is fraught with 
definitional difficulties. Hate crimes generally refer to criminal conduct motivated by prejudice.' 
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Should all prejudices be included in the hate crime definition— or only a select few? The 
Columbine school shooting illustrates this problem. According to news reports, one of the groups 
targeted by the deceased teenage culprits was athletes. If the athletes had been the sole targets of 
the school shooting, such a crime would not have been considered a hate crime in any 
jurisdiction (federal or state). And yet we can be fairly certain that the perpetrators of the 
Colorado rampage were filled with hatred toward "jocks." For the proponents of hate crime laws, 
the dilemma is this: if some groups (women, gays, environmental political activists, whatever) 
are left out of the "hate crime" definition, they will resent the selective depreciation of their 
victimization. On the other hand, if all victim groups are included, the hate crime category will 
be no different than "ordinary" criminal law.^ 

Fifth, proponents of hate crime legislation believe that such laws will increase tolerance 
in our society and reduce intergroup conflict. I believe hate crime laws may well have the 
opposite effect. That's because the men and women who will be administering the hate crime 
laws (e g. police, prosecutors) will likely encounter a never-ending series of complaints with 
respect to their official decisions. When a U.S. Attorney declines to prosecute a certain offense 
as a hate crime, some will complain that he is favoring the groups to which the accused belongs 
(e.g. hispanic males). And when a U.S. Attorney does prosecute an offense as a hate crime, some 
will complain that the decision was based upon politics and that the government is favoring the 
groups to which the victim belongs (e g. Asian Americans). This has happened in some of the 
jurisdictions that have enacted hate crime laws at the local level. For example, when then New 
York City Mayor David Dinkins characterized the beating of a black man by white Jewish men 
as a hate crime in 1992, the Jewish community was outraged.^ Jewish community leaders said 
the black man was a burglar and that some men were attempting to hold him until the police 
could take him into custody. The black man did not want to go to jail, so he resisted-and the 
Jewish men fought back. Incidents such as that illustrate that actual and perceived bias in the 
enforcement of hate crime laws can exacerbate intergroup relations. 

Sixth, hate crimes legislation will take our law too close to the notion of thought crimes. 

It is true that the hate crime laws that presently exist cover acts, not just thoughts. But once hate 
crime laws are on the books, the law enforcement apparatus of the state will be delving into the 
accused's life and thoughts in order to show that he or she was motivated by bigotry. What kind 
of books and magazines were found in the home? What internet sites were bookmarked in the 
computer? Friends and co-workers will be interviewed to discern the accused's politics and 
worldview. The point here is that such chilling examples of state intrusion are avoidable because, 
as noted above, hate crime laws are unnecessary in the first place. 

The claim will doubtless be made that such problems can be avoided by "sound 
prosecutorial discretion" with respect to the application of hate crimes legislation. Congress 
should not accept that bland assurance. Consider, for example, a hate crime prosecution from 
Ohio. The case involved an interracial altercation at a campground and here is how the 
prosecutor questioned the white person accused of a hate crime: 

Q. And you lived next door ... for nine years and you don't even know her first name? 


A. No 
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Q. Never had dinner with her? 

A. No 

Q. Never gone out and had a beer with her? 

A. No. ... 

Q. You don't even associate with her, do you? 

A. 1 talk to her when I can, whenever 1 see her out. 

Q. All these black people that you have described as your friends, 1 want you to give me one 
person, just one who was a really good friend of yours. 

This passage highlights the sort of inquisitorial cross-examination that may soon become 
common whenever an accused person takes the witness stand to deny a bias or hate charge that 
has been lodged against him or her. 

In People v. Lampkin, 457 N.E.2d 50 (1983), the prosecution presented as evidence racist 
statements that the defendant had uttered six years before the crime for which he was on trial. 
This case raises the question of whether there is going to be statute of limitations for such 
behavior? For example, it is not uncommon for teenagers to entertain various prejudices for brief 
periods and then discard them as they mature into adulthood. Is a stupid remark uttered by a 16 
year-old on an athletic field going to follow that person around the rest of his or her life? 
Shouldn't our law make room for the possibility that people can exhibit some variation of bigotry 
in life— but then change? 

The good news for Congress is this: all of the problems outlined above are avoidable 
because hate crime legislation is unnecessary in the first place. 

C. Conclusion 

For all of the above stated reasons, I would urge Congress not only to decline the 
invitation to pass another hate crimes bill, but to repeal all existing federal hate crime laws. 


Notes 


' See The PederaUzaHon of Criminal Lem (American Bar Association, 1998). See also John S. 
Baker, Measuring the Explosive Crowth of Federal Crime Legislation (The Federalist Society 
for Law and Public Policy Studies, 2005). 

’ See Gene Healy and Timothy Lynch, “Power Surge: The Constitutional Record of George W. 
Bush (Cato Institute, 2006)”, and Timothy Lynch, "Dereliction of Duty: The Constitutional 
Record of President Clinton," Cato Institute Policy Analysis no. 271, March 31, 1997, pp. 37-43. 
' See also Gonzales v. Raich, 545 U.S. 1 (2005); United States v. Morrison, 529 U.S. 598 (2000). 
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'‘Richard Thornburgh, ‘'Well Before Sept. 11, Congress Overtaxed the FBI,” New York Times, 
June 29, 2002. 

^ If convincing evidence were presented to Congress that state officials were enforcing the local 
criminal law in an uneven manner so that certain citizens were being deprived of the equal 
protection of the law. Congress can (and should) invoke its legislative power under section 5 of 
the Fourteenth Amendment. I hasten to add, however, that a federal "hate crimes" law would be 
an inappropriate response to such a situation— for all of the other reasons outlined herein. 

^ See Eric Pooley, "Portrait of a Deadly Bond," Time, May 10, 1999, p. 26. 

^ See generally James B. Jacobs and Kimberly Potter, Hale Crimes: Criminal Law and idenlily 
Polities (Oxford University Press, 1998). 

^ See Mary B.W. Tabor, "Black is Victim of Beating By Hasidim in Crown Heights," New York 
Times, December 2, 1992, p. B3; Jane Fritsch, "Police Dept. Vows Caution in Labeling Crimes 
as Bias Cases," New York Times, December 22, 1992, p. Al. 

^ See Richard Dooling, "Good Politics, Bad Law," New York Times, July 26, 1998 (quoting State 
V. Wyant, 597 N.E.2d 450 (1992), vacated and remanded, 1 13 S.Ct. 2954 (1993), reversed, 624 
N.E.2d 722(1994)). 
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Mr. Nadler. I thank the gentleman. 

Our next witness is Dean Lawrence. 

TESTIMONY OF FREDERICK M. LAWRENCE, DEAN, 

THE GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 

Mr. Lawrence. Thank you, Mr. Chairman. 

Mr. Chairman, I am honored to he asked to testify here today in 
support of H.R. 1592, the Hate Crimes Prevention Act. 

Mr. Lynch has called up the concerns of terrorism and the post- 
9/11 world. I would say that it is precisely because we live in a 
post- 9/11 world that we have to remember precisely what is most 
precious about this society, and that is the right not only to be dif- 
ferent and to be an American, as one who chooses to be an Amer- 
ican, but to be safe and physically secure. It is precisely that that 
underpins what this legislation is about. 

There are a number of issues that this legislation raises, Mr. 
Chairman. I would like to, in my brief time here, address four. 

First, much is said of “Why punish motivation?” We punish moti- 
vation in a bias crime law, such as the Hate Crimes Prevention 
Act, not because we are punishing thoughts; we are punishing 
harm, and it is precisely the motivation of a bias crime that makes 
the harm worse. 

I would say two additional things about motivation that we 
should focus on. One is that motivation is the key to the definition 
of bias crimes because, in fact, that is what causes the greater 
harm to the individual, to the entire target community, to the soci- 
ety. 

The second is that we are not breaking new ground here when 
we look at a motivation in the criminal law. As General Shurtleff 
said earlier, motivation has always been looked at, and it is not 
just that it says who is more punishable; it actually says whether 
the harm is worse. 

The great Justice Oliver Wendell Holmes observed, “Even a dog 
knows the difference being tripped over and being kicked.” It could 
be the exact same physical injury, but the difference between being 
tripped over and kicked over is that notion of a personal physical 
invasion of the self and that a hate crime is precisely not just being 
kicked because of where you are or who you are; it is being kicked 
because of what you are. 

I would also add that a whole host of civil rights statutes dealing 
with employment and housing and a whole array of antidiscrimina- 
tion laws turned precisely on motivation and the issue of motiva- 
tion. An act of firing an individual in most States that could be per- 
fectly legal for any reason becomes illegal because of the motivation 
of the actor. 

Similarly, when we turn to my second issue, that of free expres- 
sion and the first amendment, as has been said earlier, in Wis- 
consin against Mitchell, a unanimous Supreme Court upheld the 
constitutionality of a bias crime law. And why? Because, as Chief 
Justice Rehnquist said, we are not punishing thoughts. We are 
punishing action. We are not punishing expression. We are pun- 
ishing the acting on those expressions in a violent way. 
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Similarly, when the Supreme Court upheld the cross hurning 
statute in Virginia, in Virginia against Black, the court said that 
one may focus on act, not on expression of ideas. 

And the concern that had been raised earlier with respect to 
complicity, what about those who give speeches that others may 
rely on? Complicity is a well-known doctrine in the criminal law 
that requires an intent to see the crime happen. 

There will be no punishment under this statute or any statute 
for someone expressing views. There will certainly be the potential 
for punishment for someone who acts with the intent to see a bias 
crime happen, and there should be. 

This law would add to the arsenal of Federal law protectin gen- 
der, sexual orientation, gender identity and disability. All of these 
are aspects of violence that we have seen in the society. They have 
been measured by the FBI pursuant to its authority under the 
Hate Crimes Statistic Act and by private civil rights groups, such 
as the Anti-Defamation League and the Human Rights Campaign, 
in monitoring the existence of bias crimes. 

The inclusion of gender, sexual orientation, gender identity and 
disability in the Hate Crimes Prevention Act fills an important gap 
left in Federal bias crime law enforcement, both by the Violent 
Crime Control and Law Enforcement Act of 1994 and by the Civil 
Rights Act of 1968. 

Let me conclude, Mr. Chairman, by addressing the federalism 
issues. First as to the Constitution, the constitutional basis for this 
statute is found with respect to many of the groups, particularly 
race and ethnicity, in the 13th amendment, but with respect to all 
of the groups in the Commerce Clause. 

Mr. Lynch mentioned earlier the Morrison case in which the 
court struck down the Violence Against Women Act, but, in fact, 
precisely what the court said in Morrison is there was no jurisdic- 
tional predicate in that law, and this bill precisely had a jurisdic- 
tional predicate. So there certainly is jurisdictional authority. 

With respect to the relations between Federal and State govern- 
ments, I would say several things. First of all, those who would 
protect the province of local law enforcement would do well to lis- 
ten to district attorneys and attorneys general who have embraced 
this legislation, as we just heard earlier. Secondly, all we would do 
is bring bias crimes within the realm of law enforcement generally, 
where Federal and State entities have managed to work together 
in a cooperative way. 

What we would expect is what I saw as an assistant U.S. attor- 
ney for 5 years in the Southern District of New York where local 
and Federal authorities worked together, and depending on the 
case, depending on who has the best statute, the case will be 
brought appropriately. This law will permit that to happen. 

Thank you, Mr. Chairman. 
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Prepared Statement of Frederick M. Lawrence 


Statement by Frederick M. Lawrence 
Dean and Robert Kramer Research Professor of Law, 

George Washington University Law School 
Committee on the Judiciary House of Representatives 
Subcommittee on Crime, Terrorism, and Homeland Security 
Concerning H.R. 1592 
April 17, 2007 

Mr. Chairmati and Members of the Committee: 

I am honored by the opportunity to testify today on the issue of bias-motivated 
violence, more commonly known as hate crimes, and in support of H.R. 1592, the Local 
Law Enforcement Hate Crimes Prevention Act of 2007 (“Hate Crime Prevention Act”). 
My name is Frederick M. Lawrence. I am the Dean of The George Washington 
University Law School where I am the Robert Kramer Research Professor of Law. 

Before joining The George Washington University faculty in 2005, 1 was Professor of 
Law at Boston University School of Law where I was a member of the faculty since 
1988. Prior to joining the Boston University faculty I served for five years as an Assistant 
United States Attorney for the Southern District of New York. From 1986-88 I was the 
Chief of the Civil Rights Unit of that office. A key focus of my career has been federal 
civil rights enforcement and civil rights crimes. My book on the subject of bias crimes. 
Punishing Hate: Bias Crimes Under American Law, was published by Harvard 
University Press. 

I would like to express today my strong support for the proposed legislation to 
enact 18 U.S.C. §249 to augment the current federal law in 18 U.S.C. §245 that reaches 
crimes in which bias crime victims have engaged in one of six narrowly defined "federal 
protected activities." The proposed legislation will also extend the protection of federal 
law to bias crimes motivated by the victim's sexual orientation, gender, gender identity or 
disability. This legislation is not only permitted by doctrines of criminal and 
constitutional law but I believe it is mandated by our societal commitment to equality. 

Bias crimes are a scourge on our society. Is there a more terrifying image in the 
mind's eye than that of the burning cross? Crimes that are motivated by racial hatred have 
a special and compelling call on our conscience. When predominantly Black churches 
were in flames across the South during the summer of 1996, it took only a matter of 
weeks for Congress to enact and the President to sign the Church Arson Prevention Act 
of 1996.' The Hate Crime Prevention Act will take its place in the evolving Federal 
statutory response to bias-motivated violence; by some measures it will be the most 
important piece of Federal criminal civil rights legislation in nearly forty years, and, in 
some ways, the most important such legislation since Reconstruction. The proposed 
legislation raises many significant questions that implicate fundamental American values, 
including free expression, and federalism. I will focus on four inter-related questions: 


1 Church Arson Prevention Act of 1996, Pub. L. No. 104-155. liOStat. 1392, amending 18 
U.S.C. §247. 
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(i) is it appropriate for a criminal law to punish on the basis of a perpetrator's 
motivation? 

(ii) should gender, sexual orientation, gender identity, and disability be included 
in a federal bias crime law? 

(Hi) are bias crime laws consonant with principles of free expression? and 
(iv) is a prominent federal role in the prosecution and punishment of bias crimes 
consistent with the proper division of authority between state (and local) 
government and the federal government in our political system? 

I offer a firm answer in the affirmative to each of these questions. The punishment 
of bias crimes, with a substantial federal enforcement role, is not only permitted by 
doctrines of criminal law and constitutional law, it is mandated by our societal 
commitment to the equality ideal. 


1. Motivation as an Element of Bias Crimes 

Bias crimes are distinguished from "parallel crimes" (similar crimes lacking bias 
motivation) by the bias motivation of the perpetrator. A "gay bashing" is the parallel 
crime of assault with bias-motivated on the basis of sexual orientation. A cross burning 
on the lawn of a Black family is the parallel crime of vandalism or criminal menacing 
with racial motivation. Ordinarily, the criminal law is far more concerned with the 
perpetrator’s culpability — did he, for example, act purposely, recklessly, negligently, or 
only accidentally — rather than the actor’s motivation for his criminal acts. In the case of 
bias crimes, however, as with a select group of crimes where motivation is deemed 
relevant — motivation is a critical and valid part of the definition of a crime. 

Motivation is a critical part of the definition of bias crimes because it is the bias 
motivation of the perpetrator that caused the unique harm of the bias crime. I will first 
address the way in which the resulting harm of a bias crime exceeds that of a parallel 
crime on each of three levels: the nature of the injury sustained by the immediate victim 
of a bias crime; the palpable hann inflicted on the broader target community of the crime; 
and the harm to society at large. I will then turn to the question of whether motivation 
may be punished. This question is distinct from the related question of whether 
punishment of bias crimes is consonant with the First Amendment right to free 
expression which I shall address below. 

Motivation and the Harm Caused by Bias Crimes 

Impact of Bias Crimes on the Immediate Victims 

Bias crimes may be distinguished from parallel crimes on the basis of their 
particular emotional and psychological impact on the victim. The victim of a bias crime 
is not attacked for a random reason — as is the person injured during a shooting spree in a 
public place — nor is he attacked for an impersonal reason — as is the victim of a 
mugging for money. He is attacked for a specific, personal reason. Moreover, the bias 
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crime victim cannot reasonably minimize the risks of future attacks because he is unable 
to change the characteristic that made him a victim. 

Bias crimes thus attack the victim not only physically but at the very core of his 
identify. It is an attack from which there is no escape. It is one thing to avoid the park at 
night because it is not safe. It is quite another to avoid certain neighborhoods because of, 
for example, one's race or religion. This heightened sense of vulnerability caused by bias 
crimes is beyond that normally found in crime victims. Bias crime victims have been 
compared to rape victims in that the physical harm associated with the crime, however 
great, is less significant than the powerful accompanying sense of violation.^ The victims 
of bias crimes thus tend to experience psychological symptoms such as depression or 
withdrawal, as well as anxiety, feelings of helplessness and a profound sense of 
isolation. ’ One study of violence in the work-place found that victims of bias-motivated 
violence reported a significantly greater level of negative psycho-physiological 
symptoms than did victims of non-bias motivated violence.'* 

The marked increase in symptomatology among bias crime victims is true 
regardless of the race of the victim. The psychological trauma of being singled out 
because of one's race exists for white victims as well as members of minority groups.^ 
This is not to suggest, however, that there is no difference between bias crimes 
committed by white perpetrators against people of color and those bias crimes in which 
the victim is white. A difference exists between Black and Hispanic victims and white 
victims concerning a second set of factors — that is, defensive behavioral changes. 
Although bias crimes directed at minority victims do not produce a greater level of 
psychological damage than those aimed at white victims, they do cause minority bias 
crime victims to adopt a relatively more defensive behavioral posture than white bias 
crime victims typically adopt.'*’ 

The additional impact of a bias-motivated attack on a minority victim is not due 
solely to the fact that the victim was selected because of an immutable characteristic. 

This much is true for all victims of bias crimes. Rather, the very nature of the bias 
motivation, when directed against minority victims, triggers the history and social 


^ Joan Weiss. "Ellmoviolence: Impact Upon the Response of Victims and the Conmumitv," in 
Bias Crime: American Law Enforcement and Legal Response . 174. 182 (1993). 

^ See, e.g.. See a/so Training Guide for Hate Crime Data Colleetion: 
htip:/AVKW.Ibi.gov./iicr,%amgd99.pdr; Weiss. Bias Crime . 182-183; Melinda Heimeberger, "For Bias 
Crimes, a Double Trauma," Nevvsdav . Jan. 9, 1992, at 113; N. R. KleinTield, "Bias Crimes Hold Sleady, 
But Leave Many Sears," New York Times . Jan. 27, 1992, at AT 

*1 Joan C. Weiss, Howard J. Elirlieh, Barbara E. K. Lareoin, "Etlmoviolenee at Work," 18 Journal 
of IntergrouD Relalions . 28-29 (Winter 1991-92). 

Id. The data eolleeted for the study of bias-motivated violenee at work was analyzed by 
ethnieity. There was no statistieally significant difference among whites, blacks, and Hispanics in the 
average number of psychological symptoms experienced as a result of being the victim of bias-motivated 
violence. Id., 29. Moreover, the rates of "etlmoviolent victimization" among wliites and blacks in the 
shidy were approximately the same. Id.. 23. 

^ Id., 29. The defensive behavior changes included such items as staying home at night more 
often, w'atcliing cliildrcn more closely, hying to be "less visible," or moving to another neighborhood. Id.. 
27-28. 
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context of prejudice and prejudicial violence against the victim and his group. The bias 
component of crimes committed against minority group members is not merely prejudice 
per se but prejudice against a member of a historically oppressed group. In a similar vein, 
Charles Lawrence, in distinguishing racist speech from otherwise offensive words, 
described racist speech as words that "evoke in you all of the millions of cultural lessons 
regarding your inferiority that you have so painstakingly repressed, and imprint upon you 
a badge of servitude and subservience for all the world to see."’ Minority victims of bias 
crimes therefore experience the attack as a form of violence that manifests racial 
stigmatization and its resulting harms. 

Stigmatization has been shown to bring about humiliation, isolation and self- 
hatred.* A individual who has been racially stigmatized will often be hypersensitive in 
anticipation of contact with other members of society whom he sees as "normal" and will 
even suffer a kind of self-doubt that negatively affects his relationships with members of 
his own group.’ The stigmatized individual may experience clinical symptoms such as 
high blood pressure'" or increased use of narcotics and alcohol." In addition, 
stigmatization may present itself in such social symptoms as an approach to parenting 
which undercuts the child's self-esteem and perpetuates an expectation of social failure.'’ 
All of these symptoms may result from the stigmatization that results from non-violent 
prejudice. Non-violent prejudice carries with it the clear message that the target and his 
group are of marginal value and could be subjected to even greater indignities, such as 
violence that is motivated by the prejudice. An even more serious presentation of these 
harms results when the potential for physical harm is realized in the form of the violent 
prejudice represented by bias crimes." 

The Impact of Bias Crimes on the Target Community 

The impact of bias crimes reaches beyond the harm done to the immediate victim 
or victims of the criminal behavior. There is a more wide-spread impact on the "target 
community" — that is, the community that shares the race, religion or ethnicity of the 
victim — and an even broader based harm to the general society. Members of the target 


2 See Charles R. Lawrence III, "If He Hollers Let Him Go: Regulating Racist Speech on 
Campus," 1990 Duke Law Journal . 431. 461 (199(1). 

See Ricliaid Delgado. "Words Tliat Wound: A Tort Action Lor Racial Insults, Epilliets, and 
Name Calling." 17 Harvard Civil Rights Civil Liberties Law Review . 133, 136-137 (1982). 

'' See, e.g., Gordon Allport Nature of Prejudice . 148-149 (1954); Erving Goffman, Stigma: Notes 
on the Management of Spoiled identitv - 7-17, 130-135 (1963); Robert M. Page, Stigma . 1 (1984); 
Stevenson & Stewart, "A Dcvclopmcnlal Studv of Racial Awareness in Young Cliildrcn," 9 Child 
Develontnent . 399 (1958). 

See, e.g., Harburg, Erfurt, Havcnstcin, Chape, Schull & Schork, "Socio-Ecological Stress, 
Suppressed Hostilitv. Skin Color, and Black- Wliilc Male Blood Pressure: Detroit." 35 Psychosomatic 
Medicine . 276, 292-294 (1973). 

' ' See, e.g., Kenneth Clark. Dark Ghetto: Dilemmas of Social Power . 82-90 (1965). 

12 See, e.g., Irwin Kalz, Sbgma: A Social Psychological Analysis. (1981): Harry H. L. Kitano. 
Race Relations . 125-126 (1974); Kiev, "Psychiatric Disorders in Minority Groups," Psychology and Race . 
416, 420-424 (P. Watson, ed., 1973). 

11 Allport Nature of Prejudice, 56-59 (discussing Ihc degrees of prejudicial action from 
"antilocution," to discrimination, to violence). 
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community of a bias crime experience that crime in a manner that has no equivalent in 
the public response to a parallel crime. Not only does the reaction of the target 
community go beyond mere sympathy with the immediate bias crime victim, it exceeds 
empathy as well.''* Members of the target community of a bias crime perceive that crime 
as if it were an attack on themselves directly and individually. Consider the burning of a 
cross on the lawn of an African-American family or the spray-painting of swastikas and 
hateful graffiti on the home of a Jewish family. Others might associate themselves with 
the injuries done to these families, having feelings of anger or hurt, and thus sympathize 
with the victims. Still others might find that these crimes triggered within them feelings 
similar to the sense of victimization and attack felt by these families, and thus empathize 
with the victims. The reactions of members of the target community, however, will 
transcend both empathy and sympathy. The cross-burning and the swastika-scrawling 
will not Just call up similar feelings on the part of other Blacks and Jews respectively. 
Rather, members of these target communities may experience reactions of actual threat 
and attack from this very event. Bias crimes may spread fear and intimidation beyond the 
immediate victims and their friends and families to those who share only racial 
characteristics with the victims. This additional harm of a personalized threat felt by 
persons other than the immediate victims of the bias crime differentiates a bias crime 
from a parallel crime and makes the former more harmful to society. 

This sense of victimization on the part of the target community leads to yet 
another social harm uniquely caused by bias crimes. Not only may the target community 
respond to the bias crime with fear, apprehension and anger, but this response may be 
directed at the group with which the immediate offenders are, either rightfully or, even 
more troubling, wrongfully, identified. Collective guilt always raises complicated 
questions of blaming the group for the acts of certain individuals. But it is one thing 
when groups are rightfully identified with the immediate offenders, for example, the 
association of a bias crime offender who is a member of a skinhead organization with 
other members of that organization. It is quite another when groups are wrongfully 
identified with the immediate offenders. Consider, for example, the association of those 
individuals who killed Yankel Rosenbaum with the Crown Heights Black community 
generally, or of those who killed Yousef Hawkins with the Bensonhurst white community 
generally. In addition to generating the generalized concern and anger over lawlessness 
and the perceived ineffectuality of law enforcement that often follows a parallel crime, 
therefore, a single bias crime may ignite inter-community tensions that may be of high 
intensity and of long-standing duration.'® 


H See, e.g.., Martha Minow. Making All the Difference: Inclusion. Exclusion, and American 
Law . 221 (1990) (stating the importance of empatliy in combating discrimination in tlie United States). 

H See , e.g., Robert Elias, The Politics of ViclirnizatioiL 116 (1986); A. Karmen, Crime Victims: 
An Introduction to Victimology . 262-263 (2d ed., 1990); Levin & McDevitt, Hate Crimes ; Mari 1. 
Matsuda, "Public Response to Racist Speech: Considering tlie Victim's Stoiy," 87 Micltigan Larv Review . 
2320, 2330 (1989). 

See Robert Kelly, Jess Maglian & Woodrow Teimanl. "Hale Crimes: Victimizing the 
Stigmatized." in Bias Crime: American Law Enforcement Responses. 26 (Robert Kelly, ed., 1993). Tlie 
Crown Heights Riots exemplify' how the mere perception of a bias crime can lead to violence between 
racial groups. See, e.g.. Lynne Duke, "Racial Violence Flares for 3rd Day in Brooklyn," Wasliineton Post . 
Aug. 22, 1991, at A04 (describing how' racial tensions from tlie vcliicular killing of a black cliildlcd to 
riots in Crown Heights betw cen African-Americans and Jew s); "Crow n Heights llic Voices of Hale Must 
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The Impact of Bias Crimes on Society as a Whole 

Finally, the impact of bias crimes may spread well beyond the immediate victims 
and the target community to the general society. This effect includes a large array of 
harms from the very concrete to the most abstract. On the most mundane level — but by 
no means least damaging — the isolation effects discussed above have a cumulative effect 
throughout a community. Consider a family, victimized by an act of bias-motivated 
vandalism, which then begins to withdraw from society generally; the family members 
seek safety from an unknown assailant who, having sought them out for identifiable 
reasons, might well do so again. Members of the community, even those who are 
sympathetic to the plight of the victim family and who have been supportive to them, 
may be reluctant to place themselves in harm's way and will shy away from socializing 
with these victims or having their children do so. The isolation of this family will not be 
solely their act of withdrawal; there is a societal act of isolation as well that injures both 
the family that is cut off and the community at large. 

Bias crimes cause an even broader injury to the general community. Such crimes 
violate not only society's general concern for the security of its members and their 
property but also the shared value of equality among its citizens and racial and religious 
harmony in a heterogeneous society. A bias crime is therefore a profound violation of the 
egalitarian ideal and the anti-discrimination principle that have become fundamental not 
only to the American legal system but to American culture as well.'^ 

This harm is, of course, highly contextual. We could imagine a society in which 
racial motivation for a crime would implicate no greater value in society than the values 
violated by a criminal act motivated solely by the perpetrator’s dislike of the victim. But 
it is not ours, with our legal and social history. Bias crimes implicate a social history of 
prejudice, discrimination, and even oppression. As such, they cause a greater harm than 
parallel crimes to the immediate victim of the crime, the target community of the crime, 
and to the general society. 

Motivation as an Element of the Crime 

The fact that bias motivation is a key element of bias crimes has drawn criticism 
from some who have argued that bias crime laws impermissibly stray beyond the 
punishment of act and purposeful intent and go on to punish motivation. This concern 
was well stated by the Wisconsin Supreme Court, later overruled by the United States 
Supreme Court, in Wisconsin v. Mitchell. 

Because all of the [parallel] crimes are already punishable, all that remains is an 

additional punishment for the defendant’s motive in selecting the victim. The 


Not Prevail." Detroit Free Press . Aug. 25. 1991, at 2F (stating that violence empted between the African- 
American and Jewish communitv' afterthe accidental killing of a black child by a Hasidic Jew). 

See , e.g., Delgado, supra note 8, at 140-141. See generally Paul Brest, "The Supreme Court, 
1975 Term - Forward: In Defense of the Antidiscrimination Principle," 90 Harv ard Law Review 1 (1976). 
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punishment of the defendant’s bigoted motive by the hate crimes statute directly 
implicates and encroaches upon First Amendment rights.'* 

This holding, however, is not required by a careful analysis of the relevant 
doctrines. Purely as a matter of positive law, concern with the punishment of motivation 
is misplaced. Motive often determines punishment. In those states with capital 
punishment, the defendant's motivation for the homicide stands prominent among the 
recognized aggravating factors that may contribute to the imposition of the death 
sentence. For instance, the motivation of profit in murder cases is a significant 
aggravating factor adopted in most capital sentencing schemes.'*' 

Bias motivation itself may serve as an aggravating circumstance. In Barclay v. 
Florida™ the Supreme Court explicitly upheld the use of racial bias as an aggravating 
factor in the sentencing phase of a capital case. The Court reaffmned Barclay in 1992 in 
Dcrwson v. Delcmare™ The prosecution in Dau’son sought to use the defendant’s 
membership in the Aryan Brotherhood as an aggravating circumstance. The Court 
rejected the prosecution argument but only because the defendant had been convicted of 
a same race murder, not a bias-motivated murder, and because the prosecution did not 
argue that the defendant’s relationship with the Aryan Brotherhood indicated a 
propensity for future violence. In this case, therefore, the evidence was deemed irrelevant 
and thus inadmissible. But in reaching that holding, the Court reaffirmed the holding in 
Barclay that evidence of racial intolerance and subversive advocacy were admissible 
where such evidence was relevant to the issues involved in sentencing. Moreover, 
several federal civil rights crimes statutes explicitly make racial motivation an element of 
criminal liability.^* 

Finally, racial motivation is the sine qua non for a vast set of civil anti- 
discrimination laws governing discrimination in employment^’* and housing^’ among 


' Slate V. Mitchell . 485 N. W. 2d 807, 812 (Wis. 1992), rev •cl 508 U.S. 476 (1993). See Stale 
V. Wvaiil .. 597 N. E. 2d 450 (Ohio 1992), vacated 508 U.S. 969 (1993). 

* " See, e.g.. Model Penal Code § 210.0(3)(g) (Official Draft 1985) (among aggravating 
circumstances to be considered is whether the "murder was connnitted for pecuniarr' gain"); Comi. Gen. 
Slat. Aim. § 53a-46a (West 2001); Del. Code Ami. Til. 1 1, §4209 (2001); N.H. Rev. Slat. Ann. § 630:5 
(1996). 

2" Barclay v. Florida . 463 U.S. 939, 940 (1983) ("U. S. Constitution does not prohibit a trial 
judge from taking into aceomit tire elements of raeial hatred,” provided it is relevant to tire aggravating 
factors). 

21 Dawson v. Delaware . 503 U.S. 159 (1992). 

22 Id,, 163. 

22 See 18U.S.C. §245(b)(2) (2000) (proscribmg force or intimidation against a victim because of 
tire victim's race and because the victim is engaged in one of certain enumerated activihes); 18 U.S.C. §242 
(2000) (proscribing, inter alia, disparate punishment of persons based on race or national origin); 42 U.S.C. 
§363 1 (2000) (proscribing racially -motivaled inlerference with right of access to housing by inlimidalion 
and the threat of force). See also Church Arson Prevention Act of 1996, Pub. L. No. 104-555. 110 Slat. 
1392, amending 18 U.S.C. §247. 

21 See, e.g.. Civil Rights Act of 1964, Pub. L. No. 88-352. tit. VII, 78 Stat. 253 (codified as 
amended at 42 U.S.C. §§2000c (2000)). See aim Wards Cove Packing Co, v. Atonio . 490 U. S. 642 
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others. In most states, for example, unless an employment contract or collective 
bargaining agreement provides otherwise, an employer may fire an employee for any 
reason at all or for no reason whatsoever. Under Federal (and often State) civil rights 
laws, however, this same firing becomes iilegal if it is motivated by the employee's race 
or a number of other protected characteristics. Thus, the only way to determine whether 
such a firing is legal or not is to inquire at some level into the motivation of the 
employer. If bias crime laws unconstitutionally punish motivation as a matter of First 
Amendment doctrine, then this argument should apply with equal weight to those 
statutory schemes that authorize civil damage awards for otherwise permissible actions 
such as discharging an at-will employee. No one has seriously challenged civil anti- 
discrimination laws on this basis nor would any court uphold such a challenge. Bias 
crime laws do not raise a different issue in any relevant manner. 

The second flaw with the argument that motive may not be a basis for punishment 
is somewhat more abstract. The argument against the punishment of motive is necessarily 
premised on the assertion that motive can be distinguished from mens rea, that is, that 
motive can be distinguished from intent. Plainly, an actor's intent is a permissible basis 
for punishment. Indeed, intent serves as the organizing mechanism of modern theories of 
criminal punishment. Specifically, intent concerns the mental state provided in the 
definition of an offense in order for assessing the actor's culpability with respect to the 
elements of the offense.^'’ Motive, on the other hand, concerns the cause that drives the 
actor to commit the offense. On this formal level, motive and intent may be 
distinguished. 

The distinction between intent and motive does not hold the weight that some 
would place upon it because the decision as to what constitutes motive and what 
constitutes intent depends on what is being criminalized. Criminal statutes define the 
elements of the crime and a mental state applies to each element. The mental state that 
applies to an element of the crime we will call "intent" whereas any mental states that are 
extrinsic to the elements we will call "motivation." The formal distinction, therefore, 
turns entirely on what are considered to be the elements of the crime. What is a matter of 
intent in one context may be a matter of motive in another. Consider the bias crime of a 
racially-motivated assault upon an African-American. There are two equally accurate 
descriptions of this crime, that is, two different ways in which a state might define the 
elements of this bias crime: one describes the bias as a matter of intent, the other, as a 
separate matter of motive. The perpetrator of this crime could be seen as either: 

(i) possessing a mens rea of purpose with respect to the assault along with a 

motivation of racial bias, or 


(1989); Texas DcpT of Cominumlv Affairs v. Burdme . 450 U.S. 248 (1981) (disparate Lrcatineiil claims 
require showing of intentional diserimination by the delendant). 

See Fair Housing Act of 1968, Pub. L. No. 90-284, tit. VIII, 82 Slat. 83 (codified as amended 
at 42 U.S.C. §3601 (2000)). 

Joshua Dressier. Understanding Criminal Law 96-97 11987). See also Model Penal Code 
§2.02(2)(a)(i) (Official Draft 1985) (defining the mental state of "purpose" as a person’s conscious object 
to engage in certain conduct or cause a certain result). 

See Wayne R. LaFavc & Austin W. Scott, Criminal Law §3.6, 227-228 (2d cd., 1986). 
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(ii) possessing a first-tier mens rca of purpose with respect to the parallel crime of 
assault and a second-tier mens rea of purpose with respect to assaulting this 
victim because of his race. 

Either description accurately states that which a bias crime law could criminalize. The 
defendant in description (1) "intends" to assault his victim and does so because the 
defendant is a racist. The defendant in description (ii) "intends" to assault an African 
American and does so with both an intent to assault and a discriminatory or animus- 
driven intent as to the selection of the victim. 

Because both descriptions are accurate, the formal distinction between intent and 
motive fails. Whether bias crime laws punish motivation or intent is not inherent in those 
prohibitions. Rather the distinction simply mirrors the way in which we choose to 
describe them. In punishing bias-motivated violence, therefore, the Hate Crimes 
Prevention Act raises neither pragmatic nor doctrinal problems concerning a punishment 
of motivation. Properly understood, bias crime laws punish motivation no more than do 
criminal proscriptions generally. 

II. Should Gender, Sexual Orientation, Gender Identity and Disability be Included 
in a Federal Criminal Civil Rights Statute? 

A bias crime is a crime committed as an act of prejudice. Prejudice, in this 
context, is not strictly a personal predilection of the perpetrator. A prejudiced person 
usually exhibits antipathy towards members of a group based on false stereotypical views 
of that group. But in order for this to be the kind of prejudice of which we speak here, 
this antipathy must exist in a social context, that is, it must be an animus that is shared by 
others in the culture and that is a recognizable social pathology within the culture. 

Gender, sexual orientation, gender identity and disability ought to be included in a 
federal bias crime law as they are in the Hate Crimes Prevention Act. The violence 
involved in each case arises from a social context of animus. Opponents to including 
gender generally do not argue that women as a class are unsuitable for bias crime 
protection. Sex is generally an immutable characteristic, and no one seriously argues that 
women are not victimized as a result of their gender. Instead, opponents argue that crimes 
against women are not real bias crimes, that is, that they do not fit the bias crime model. 
The argument against including sexual orientation and gender identity instead looks to 
the qualities of the characteristic itself Some opponents, either because they view sexual 
orientation and gender identity as a choice and not as an immutable characteristic, or 
because they are wary of giving special rights to gays and lesbians, argue that 
homosexuals do not deserve inclusion in bias crime statutes.^* Both sets of arguments, 
however, are ultimately flawed. Finally, including disability in a federal bias crime law 


See, e.g., comments by Rep. Woody Biirlon of the Indiana House, arguing dial gays and 
lesbians choose homosexuality and do not deser\ e protection under the stale's hate crimes biU. "Gay 
Protection Stays in Hate Crimes Bill," Chicago Tribune . February' 2, 1 994 at 3; comments by Sen. John 
Hilgert of the Nebraska State Legislature arguing that gays and lesbians do not need protection under the 
state's a bias crimes bill because they are an “affluent, powerful class.” “State Hate Crimes Law Urged 
Nebraska Legislators hear from Police. Civil Rights Officials.” The Omalia World-Hcrald, February' 14, 
1997. 
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would be an appropriate extension of the Congressional commitment to the rights of the 
disabled. 

Should Gender be Included in Bias Crime Laws 

Those who argue that gender should not be a bias crime category assert that 
gender-related crimes do not fit the standard bias crime model. The chief factor in bias 
crimes is that the victim is attacked because he possesses the group characteristic. From 
this chief factor, two things follow: 

(i) victims are interchangeable, so long as they share the characteristic; and 

(ii) victims generally have little or no pre-existing relationship with the 
perpetrator that might give rise to some motive for the crime other than bias 
toward the group. 

Those who oppose the inclusion of gender in bias crime laws argue, among other things, 
that victims of many gender-related crimes are not interchangeable,^® and that victims 
often have a prior relationship with their attackers.^® Because assailants are acquainted 
with their victims in many gender-related cases, the argument goes, the victims are not 
interchangeable and the crime does not fit into the bias crime category. Particularly in 
cases of acquaintance rape and domestic violence, the prior personal relationship between 
victim and assailant makes it difficult to prove that gender animus, and not some other 
component of the relationship, is the motivation for the crime. 

Gender-motivated violence, however, should be included in bias crime statutes.^' 
This is not to say that all crimes where the perpetrator is a man and the victim is a woman 
are bias crimes. But where the violence is motivated by gender, this is a classic bias 
crime. This is most obviously true in cases of stranger rape or random violence against 
women. The recent case of Charles Carl Roberts TV makes the point powerfully. On 
October 2, 2006, in Nickel Mines, Pennsylvania, Roberts finished his milk route, dropped 
his children off at school and drove to an Amish school. Roberts entered the school with 
gun in hand and calmly dismissed three women with infants and fifteen boys, barricading 
himself in with the ten remaining girls. Roberts then bound the girls together at the head 
of the classroom, called 91 1 and calmly told police to leave, and then shot each girl and 
then himself The aftermath left five young girls and Roberts dead, with the other five 
girls injured. Before the assault, Roberts had left suicide notes and called his wife to let 
her know he was not coming home. He told his wife he had molested three and five-year 
old female relatives twenty years ago and was dreaming of molesting children again. 


2“* See Lois Copeland & Leslie R. Wolfe. Violence Against Women as Bias Motivated Hate 
Crime: Defining tlic Issues . 32 (1991); Steven Bennett Weisburd & Brian Levin, '"On tlic Basis of Sex'; 
Recognizing Gender-Based Bias Crimes," 5 Stanford Law and Policy Review 21, 36 (Spring 1994). 

Weisburd and Levin, 5 Stanford Law and Policy Review at 38 (discussing the personal 
relationsliip dynamic and arguing tliat the c.xistcncc of such a rclationsliip should not preclude bias crime 
classification where there is also evidence of a group component that is, evidence that victimization is due 
at least in part lo bias against the viclim's gender). 

’ ' Congress did include gender as a category in the legislation that enhances the penalties for 
federal crimes coimnitted with bias-motivation. See Violent Crime Control and Law Enforcement Act of 
1994, Pub. L. No. 103-322, § 60003(a)(14), 108 Slat 1796 (1994) (codified at 42 U.S.C. § 13701 (1994)). 
See 42 U.S.C. §994 (hcrciriaftcr 42 U.S.C. §994). 
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Police said he may have targeted the school for its female students and may have 
intended to molest them. 

Robert’s crime plainly fits the model of classic bias crimes: his victims were shot 
solely because they were female and, from his point of view, could well have been a 
different group of individuals, so long as they were female. An attacker's acquaintance 
with his victim would not make a race or religion-based crime any less a bias crime. 
Motive can be difficult to prove in a gender-related crime. Nonetheless, proof of 
discriminatory motive is difficult for any bias crime, and this has not and should not 
preclude the enactment of bias crime laws.^^ Bias crimes should include only gender- 
motivated violence and not all crimes that happen to have female victims. But those 
crimes where gender-motivation can be proved clearly share all the characteristics of bias 
crimes, and should be punished as such. 

Inclusion of gender in the Hate Crimes Prevention Act will not, as some fear, lead 
to the federalization of all cases of rape, sexual assault, and domestic violence. As will 
be discussed below in Part IV of this Statement, the legislation is clearly designed such 
that federal law enforcement will come into play only in those cases in which there is a 
strong federal interest and an essential federal role to be played. As suggested by the 
strong support that this legislation has drawn from local law enforcement groups, there is 
no realistic concern that the Hate Crimes Prevention Act will lead to an excessive role of 
federal law enforcement in what are essentially state law matters. 

Sexual Orientation and Gender Identity 

It is difficult to make a strong argument that crime motivated by bias, on the basis 
of sexual orientation — "gay bashing" — does not fit the bias crime model. The factors 
that make some gender-related crimes so problematic, existence of a personal 
relationship or the lack of victim interchangeability, are not present in most crimes 
against homosexuals on the basis of their sexual orientation. Many crimes against 
homosexuals share all of the characteristics of bias crimes.” If one of the purposes of 
bias crime statutes is to protect frequently victimized groups, sexual orientation is 
particularly worthy of inclusion. Some surveys indicate that over fifty percent of 
homosexuals in the United States have been the victims of attacks motivated by sexual 
orientation. ” A Department of Justice report noted that "homosexuals are probably the 
most frequent victims of hate crimes. Several legislators who have supported the 


Marguerite Angelari, "Hate Crime Statutes; A Promising Tool for Fighting Violence Against 
Women," 2 American UnivcrsiW Journal of Gender and Law 63, 98-99 (1994). 

Anthonj- S. Winer, "Hate Crimes, Homosexuals, and the Constitution," 29 Han ard Civil 
Rights - Civil Liberties Law Review .187 (1994). 

3^ Gary D. Comstock. Violence Against Lesbians and Gav Men 36 (1991). 

33 National Instihite of lustice, United States Department of Justice, The Response of the 
Criminal Justice System to Bias Crime: An Exploratow Review (1987). See also FBI 2005 Hate Crimes 
Statistics Act report; http://www.fbi. goyAicr/hc2005/mdcx.htnii (reporting 1,017 crimes directed at gays 
and lesbians - 14.2% of all crimes — making them llic lliird most frequent victuns of hale violence, behind 
race and religion). 
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addition of sexual orientation to state and local bias crime laws did so at least partly in 
response to an increase, or at least an increase in reported bias-motivated crimes against 
homosexualsT'5 

The debate over the inclusion of sexual orientation in bias crime laws has turned 
primarily on a different factor: whether homosexuality as a category deserves bias crime 
protection. At times, this argument has been couched in terms of whether homosexuality 
is an immutable characteristic in the way that race, color, ethnicity, or national origin are. 

The argument for exclusion of sexual orientation from bias crime laws because of 
the non-immutability of homosexuality is weak for two sets of reasons. First, there is 
much evidence that sexual orientation is indeed immutable, whether for genetic reasons 
alone, or some combination of genetic and environmental reasons.^’' Even if this evidence 
is not conclusive, there is certainly no scientific basis to conclude that sexual orientation 
is a matter of personal choice. 

Second, immutability turns out to be a multi-layered concept. Even if we were to 
assume that homosexuality is indeed chosen behavior, sexual orientation would be 
appropriate for a bias crime law. After all, this same argument could be made with 
respect to religion, one of the classic bias crime characteristics. The choice not to remain 
Jewish or Catholic is certainly more real than the choice not to remain Black. The reason 
that religion, along with race, color, ethnicity, and national origin, is protected by 
virtually all bias crime statutes, is that we deem it unreasonable to suggest that a Jew or 
Catholic might just choose to avoid discrimination by giving up her religion. Indeed, we 
deem it outrageous. Understood in this light, the question of immutability collapses into a 
basic value-driven question: are homosexuals somehow deserving of less protection than 
other groups? The Supreme Court has already answered this question in Romer v. 

Evans,^^ In Romer, the Court struck down Colorado's "Amendment 2," a state 
constitutional amendment that prohibited any governmental action designed to protect the 
civil rights of homosexuals. An explicit denial of rights to gays and lesbians is irrational 
and thus unconstitutional. 

The inclusion of sexual orientation and gender identity in the Hate Crimes 
Prevention Act fills an important gap in federal bias crime law enforcement. First, 
although in 1994, Congress directed the United States Sentencing Commission to 
enhance penalties for federal crimes committed with bias, including sexual orientation,^^' 
this provision is limited to those acts of violence that are already federal crimes. Thus its 
reach is quite limited, failing to cover, for example, assault and vandalism, the two most 
common forms of bias crimes. Second, 18 U.S.C. §245 does not cover bias crimes based 


See “Hale Crimes May Affccl Lcgislalioii,” Charleston Daily Mail . Mar. 13, 1997; "Panel 
Hears Harassrnenl Bill Teslirnony," Portland Oregonian . Feb. 10, 1993 at D8; Jo-Arm Aniiao, "Hate-Crime 
Bill Voted To Aid Gays," The Washington Post . Sept. 20, 1989 at Bl; "Lawyers Tell Legislators: 
Strengthen, Broaden 'Hate Crimes' Law," AIDS Weekly . May 5, 1992. 

See John Travis, "X Chromosome Again Linked to Homosexitalityy" Science News . Nov. 4, 
199.3 at 29.3; Eliot Marsliall, "NIH's 'Gay Gene' Study Questioned," Science . June 30, 199.3 at 1841. 
Romerv. Evaiis, 517 U.S. 620 {1996) 

3*^ See Violent Crime Control and Law Enforcement Act of 1994, 42 U.S.C. §994. 
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on sexual orientation unless there is some independent basis for federal jurisdiction, such 
as racial bias. Finally, gender identity, although plausibly covered by the inclusion of 
gender and sexual orientation, is not clearly covered. Instances of bias motivated violence 
based on the actual or perceived gender identity of the victim represents another assault 
on the right to be different and to exist safely in a diverse society such as ours. 

Disability 

Congressional commitment to the rights of disabled Americans is best 
exemplified by the landmark Americans with Disabilities Act of 1990. This commitment 
has already been extended into the area of bias-motivated violence directed at the 
disabled by the inclusion of disability in the Hate Crimes Statistics Act in 1994 and the 
Violent Crime Control and Law Enforcement Act of 1994, However, disability-driven 
violence is not covered by 18 U.S.C §245 such that today federal law enforcement has 
authority neither to investigate nor prosecute, nor even help in the investigation or 
prosecution of such crimes. By including disability as a category, the Hate Crime 
Prevention Act at long last fills this significant gap in the law. 

in. Bias Crime Laws and the Right to Free Expression 

Bias crime laws have caused us to focus more on the relationship between First 
Amendment rights and civil rights than at any time since Nazis threatened to march in 
Skokie, Illinois in the late 1970s.‘'“ To be sure there is a tension here. On the one hand, 
we have crimes that are worse exactly because of their bias motivation. On the other 
hand, we have a fundamental constitutional principle: the right to free expression of 
ideas, even if distasteful or hateful. The right to free expression, based in the First 
Amendment to the Constitution, lies at the heart of our legal culture. 

I believe that the purported conflict between the punishment of bias crimes and 
the protection of free expression is an apparent conflict because the so-called paradox of 
seeking to punish the perpetrators of bias motivated violence while being committed to 
protecting the bigot's rights to express racism is a false paradox. We can in fact do both 
and the Hate Crime Prevention Act is consistent with the First Amendment precisely 
because it does do both. 


Bias Crime Laws are Consonant with the First Amendment and Principles of Free 
Expression 

Well over a decade ago, the Supreme Court in Wisconsin it Mito/te//'*' held that 
bias crime laws are constitutional. The Hate Crime Prevention Act thus breaks no new 
ground where the First Amendment is concerned and, as wiil be discussed shortly, to the 


Ih See generally Donald A. Downs, Nazis in Skokie: Freedom, CommuniW, and the First 
Amendment (1985); James L. Gibson & Richard D. Bingham. Civil Liberties & Nazis: The Skokie Free 
Speech Controversy (1985); David Hamlin, The Nazi Skokie Conflict: A Civil Liberties Battle (1982). 
Wisconsin v. Mitchell . 508 U.S. 476 (1993). 
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extent it does, it provides greater protection for the right of free expression that hate 
crime laws such as that upheld in Mitchell case. 

Tn Wisconsin v, Mitchell, the Supreme Court considered the Constitutionality of 
the Wisconsin bias crime statute. The statute provided for penalty' enhancement for 
crimes of violence in which the defendant intentionally selects the person against whom 
the crime [is committed] because of the race, religiom color, disability, sexual 
orientation, national origin or ancestry of that person." The defendant in the case was 
Todd Mitchell, a nineteen-year old Black man, convicted of aggravated battery for his 
role in the severe beating of Gregory Riddick a fourteen-year old white male. Under 
Wisconsin law, this crime carries a maximum sentence of two years. Wisconsin's 
penalty enhancement law, however, provided that the possible maximum penalty for a 
bias motivated aggravated battery is seven years. In addition to his conviction for 
battery, Mitchell was found to have acted out of racial bias in the selection of the victim. 
Facing a possible seven-year sentence, he was sentenced to four years incarceration.44 

The defendant challenged his sentence on the grounds that the bias crime statute 
amounted to punishment of his thoughts. I'he Supreme Court unanimously rejected this 
argument and upheld both the sentence and the statute, noting that "[t]raditiona]ly, 
sentencing Judges have considered a wide variety of factors in addition to evidence 
bearing on guilt in determining what sentence to impose on a convicted defendant," The 
Court held that the statute was directed at a defendant's conduct — committing the crime 
of assault - and not his thoughts, The Court then held that, because the bias motivation 
would have to have a close nexus with a specific criminal act, there was little risk that the 


Wis. Slat Ami. §§939.05, 939.50(3)(e), 940.19 (Im) (West 2005) (sentence for complicity in 
aggravated battery is two years). 

Wis. Stat. Ann. §939.645 (West 2005) provides: 

(1) If a person does all of the rollowing, the penalties for the underlying crimes are increased as provided 
in sub. (2): 

(a) Commits a crime under chs. 939 to 948. 

(b) Intentionally selects the person against whom the crime mider par. (a) is committed or selects 
the properh- which is damaged or otlicnvisc affected by tlic crime under par. (a) in whole or in part because 
of the actor’s belief or perception regarding the race, religion, color, disability, sexual orientation, national 
origin or ancestry of llal person or the owner or occupaiU of that properly, whether or not the actor’s belief 
or perception was correct. 

(2) (a) If the crime committed under sub. (1) is ordinarily a misdemeanor other than a Class A 
misdemeanor, the revised maximmn fine is $10,000 and the revised maximum period of imprisoimient is 
one year in the county jail. 

(b) If the crime committed under sub. (1) is ordinarily a Class A misdemeanor, the penalty increase 
under tliis section clianges the status of the crime to a felony and the revised ma.ximum fine is $10,000 and 
the revised maximum period of imprisonment is 2 years. 

(c) If the crime committed under sub. (1) is ordinarily a felony', the maximum fine prescribed by 
law for tlie crime may be increased by not more than $5,000 and the maximum term of imprisonment 
prescribed by law for the crime may be increased by not more than 5 years. 

(3) This section proA’idcs for the enhancement of the penalties applicable for the imdcrlying crime. The 
court sliaU direct llial the trier of fact find a special verdict as to all of the issues specified in sub. (1). 

(4) This section does not apply to any crime if proof of race, religion, color, disability, sexual orientation, 
national origin or ancestry' or proof of any person’s perception or belief regarding another’s race, religion, 
color, disability, sexual orientation, national origin, or ancestty is required for a conviction for that crime. 

Mitchell, 485 N,W. 2d at 807, 
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siatute would chill protected bigoted speech. The statute focused not on the defendant's 
bigoted ideas, but rather on his actions based upon those ideas. Finally, the Court made 
clear that "the First ..Amendment . . . does not prohibit the evidentiary use of speech to 
establish the elements of a crime or to prove motive or intent.” 

The Supreme Court considered and rejected a similar challenge to a law aimed at 
bias-motivated violence based on its alleged interference with free expression when it 
upheld a conviction under Virginia’s cross-burning statute in Virginia v. BlackV- The 
cross-burning statute provided in pertinent part as follows: 

It shall be unlawful for any person or persons, with the intent of 
intimidating any person or group of persons, to burn, or cause to be 
burned, a cross on the property of another, a highway or other 
public place. Any such burning of a cross shall be prima facie 
evidence of an intent to intimidate a person or group of persons.'*'’ 

Virginia v. Black arose out of two separate cases involving three defendants. Like 
textbook examples, the two cases represent the two poles of cross burnings - criminal 
domestic terrorism and constitutionally protected expression of White supremacy. Barry 
Black led a Ku Klux Klan rally on private property, at the conclusion of which a twenty- 
five to thirty-foot cross was burned. At his trial, the jury was instructed that they were 
required to find an “intent to intimidate” and that “the burning of a cross by itself is 
sufficient evidence from which you may infer the required intent.”"*^ The cross burning 
for which Richard Elliott and Jonathan O’Mara were prosecuted was quite different. 

They attempted to burn a cross on the lawn of an African-American, James Jubilee, who 
had recently moved next door, to “get back” at Jubilee. '** At the trial, the jury was 
instructed that they could infer the requisite intent for the crime of cross burning from the 
act of burning the cross itself The j udge went on to instruct the j ury that the 
Commonwealth was required to prove, among other things, that “the defendant had the 
intent of intimidating any person or group of persons.”'**’ 

All three defendants appealed to the Supreme Court of Virginia. That court struck 
down the cross-burning statute, relying heavily on R.A. V. v. Cily of Si. PaiiP’^, the 1 992 
case in which the Court struck down a cross-burning ordinance as a content-related 
proscription in violation of the First Amendment.-”* The United States Supreme Court 
granted certiorari on two related issues: whether the cross-burning statute violated the 
First Amendment as interpreted in R.A. V. (the R.A. V. issue), and whether the statutory 


‘*5 Virginia V. Black, 538 U.S. 343 (2003). 

Va. Code. Ann. §18.2-423 (2004) (enacted in 1950). The prima facie provision was added to 
the statute in 1968. 

'*'7 Black, 538 U.S. at 349. 

Id. at 350. 

'*'5 Id. 

-^0 R.A.V. V. Cit>' of St Paul, 505 U.S. 377 (1992). 

Black V. Commonw'caltli, 553 S.E. 2d 738 (2001), aff d in part and vacated in part. 538 U.S. 

343 (2003). 
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presumption that cross burning itself is “prima facie evidence” of the defendant’s intent 
to intimate was unconstitutionally overbroad (the overbreadth issue). In an opinion by 
Justice O’Connor, the majority of the Court upheld the statute on the R.A.V. issue. 
Although there was no majority opinion on the overbreadth issue, a majority of the Court 
was of the view that the statutory presumption was constitutionally invalid. -"’^ 

A blueprint for a constitutional cross-burning statute emerges from a 
consideration of the Court’s treatment of the two issues. Thei^.^. F. issue concerned the 
holding in that case that the St. Paul cross-burning ordinance was an unconstitutional 
content-based prohibition, proscribing only that conduct that will cause "anger, alarm or 
resentment in others on the basis of race, color, creed, religion or gender" and not on any 
other basis. The Court in Black upheld the Virginia statute as a law aimed at all cross 
burnings that are intended to intimidate, regardless of the race or ethnicity of the victim.^’ 
The overbreadth issue concerned the “prima facie evidence” clause of the cross-burning 
statute. Intimidation would have to be proved, not presumed, unless is an easily 
rebuttable presumption. The decision m Black thus represents a significant refinement 
to the holding in R.A. V., and one that is ultimately supportive of a view that bias crime 
laws are consistent with concerns of free expression, both constitutional and 
philosophical. 

The balance between protecting speech and enforcing bias crimes may be 
illustrated by considering the specific facts at issue in Black. Wholly consistent with the 
values of free expression, Virginia might punish Richard Elliott and Jonathan O’Mara, 
and these same values preclude Virginia from punishing Barry Black. Moreover, 

Virginia could prosecute Elliott and O’Mara for a bias-motivated crime of cross burning. 
Virginia could punish Elliot and O’Mara not only for intending to terrorize Jubilee but 
also for doing so with a further intent (“motivation” if you like) to terrorize Jubilee 
because of his race and to cause fear and harm to other African-Americans.-- They would 
receive an enhanced punishment for committing a crime with a heightened level of intent, 
one that is intended to cause a great and more pervasive level of harm. 


The Hate Crimes Prevention Act is Consonant with the First Amendment 

Under the Supreme Court’s jurisprudence established in Wisconsin v. Mitchell 
and Virginia v. Black, bias crime statutes generally are constitutional. In it noteworthy 
that the Hate Crimes Prevention Act provides even great protection for the rights of free 
expression that was present in the statutes upheld in Mitchell and Black. 

Under Section 7 of the proposed legislation, §249(d) shall provide as follows: 


52 See Black. 538 U.S. at 364-67 (O’Comior, J., plurality); 538 U.S. at 384-87 (Souter. J.. 
concurring in judgment and dissenting in part). 

Id. at 362-63. 

Id. at 366 (OT.onnor. I); Id. at 385 (Souter. I); Id. at 368-71 (Scalia^ J., concurring in part, 
concurring in the judgment in part, and dissenting in part). 

Sec Frederick M. Lawrence, Punishing Hate: Bias Crimes Under American Law, 106-109 


(1999). 




57 


F. M. Lawrence Hate Crimes Prevention Act of 2007 Testimony - 1 7- 


Rule of Evidence - In a prosecution for the offense under this section, evidence of 
expression or associations of the defendant may not be introduced as substantive 
evidence at trial, unless the evidence specifically related to that offense. However 
nothing in this section affects the rules of evidence governing impeachment of a 
witness. 

It does not appear that such a rule excluding evidence of expression is required by 
the First Amendment under the Mitchell holding. But the protections provided by 
Section 7 of the Hate Crimes Prevention Act further address any concerns that this law 
will infringe on rights of free expression or free thought. The Hate Crime Prevention 
Act, as is true of bias crime laws adopted by states throughout the country, is aimed at 
criminal acts, not expression or thoughts. 

The second, and somewhat more complex, way of considering this question, 
allows us to situate this discussion in a broader context of the “fighting words” doctrine 
and again, permits a criminal law that reaches bias-motivated violence without reaching 
protected aspects of hate speech. 


IV. The Federal Role and the State Role in the Pnnishment of Bias Crimes 

Because bias crimes are distinguished from ordinary state law crimes solely by 
the actor's bias motivation toward the victim, we confront three sets of questions 
concerning a federal bias crime law such as the Hate Crimes Prevention Act. 

(i) the constitutional question — is there a constitutional basis for federal criminal 
jurisdiction over bias crimes? 

(ii) the prudential question — assuming a constitutional basis for federal criminal 
jurisdiction over bias crimes, is there a sufficient federal interest here to warrant 
such legislation? 

(iii) the pragmatic question — assuming both a constitutional basis and prudential 
need for federal bias crime laws, how ought federal and state jurisdiction over 
these crimes work together? 

The constitutional question — is there a constitutional basis for federal criminal 
jurisdiction over bias crimes? 

In my opinion. Congressional authority to enact the Hate Crimes Prevention Act 
is found in the Thirteenth Amendment and in the Commerce Clause of the Constitution. 


The Thirteenth Amendment states that "[njeither slavery nor involuntary 
servitude . . . shall exist within the United States" and further provides Congress with the 
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power to enforce the amendment "by appropriate legislation."^'" Nineteenth and early 
Twentieth Century judicial interpretation of the amendment interpreted its scope and 
purpose narrowly, viewing it as a formal statement of emancipation which was largely 
already accomplished. For example, m Hodges v. United States^ the Court dismissed an 
indictment that had charged a group of white defendants with conspiring to deprive Black 
workers of the right to make contracts, because the violation of the right to make a 
contract was not an incident of slavery The modern view of the Thirteenth Amendment 
is much broader. In a series of cases, the Supreme Court has articulated a theory of the 
Thirteenth Amendment as a source of broad proscription of all the "badges and incidents" 
of slavery. Moreover, this proscription applied to the conduct of private individuals, not 
just to state actions. 

The path-breaking case was Jones v. Alfred Mayer CoA^ in which the Court held 
that private racial discrimination in the sale of property violated section 1982, a First 
Reconstruction civil statute that guarantees to all citizens the "same right ... as is 
enjoyed by white citizens ... to inherit, purchase, lease, sell, hold and convey real and 
personal property."^'* In this regard, Jones expressly overruled Hodges. Several years 
later, in Runyon v. McCrary the Court similarly held that section 1981, a statute of the 
same period providing all persons with "the same right ... to make and enforce contracts. 

. . as is enjoyed by white citizens. . . prohibited private racial discrimination in any 
contractual arrangements. Runyon itself involved discrimination in education. In Jones 
and Runyon, the Court held that the Thirteenth Amendment provided the constitutional 
authority for the regulation of private discriminatory conduct. Just as the first section of 
the Amendment had abolished slavery and all "badges and incidents" of slavery, so the 
second section empowered Congress to make any rational determination as to that 
conduct which constitutes a badge or incident of slavery and to ban, whether from public 
or private sources. 

The abolition of slavery in the Thirteenth Amendment, although clearly grounded 
in the enslavement of African-Americans has always been understood to apply beyond 
the context of race. As early as the Slaughter House Cases, Justice Miller saw the 
Thirteenth Amendment as a prohibition not only against slavery of Black citizens but 
"Mexican peonage" and "Chinese coolie labor systems" as well.*"^ Modem cases have 
extended the protection of the amendment to religious and ethnic groups as well.'"^ 


U.S. Const, amend. XIII, §1, 2. 

Hodges V. United States . 203 U.S. 1 (1906). See also discussion in Part B of Chapter 5 of the 
Tlhiteentli Amendment and tire judicial interpretation of the Amendment in Slaughter House Cases and 
Civil Right Cases. 

5^ Jones V. Alfred H. Mayer Co .. 392 U. S. 409 (1968). 

59 42 U.S. C. §1982 (2000). 

50 Runyon V. McCratv . 427 U. S. 160 (1976). 

51 42 U.S. C. §1981 (2000). 

52 Slaughter-House Cases . 83 U.S. 36, 72 (1873). 

55 St Francis College v. Al-Khazraji, 481 U. S. 604 (1987); Shaarc Tcfila Congregation v. Cobb. 
481 U. S. 615 (1987). 
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As a matter of constitutional authority, Congress may enact a federal bias crime 
law so long as it is rational to determine that racially-motivated violence is as much a 
"badge" or "incident" of slavery as is discrimination in contractual or property matters. 
This determination is surely rational. Racially-motivated violence, from the First 
Reconstruction on, was in large part a means of maintaining the subjugation of Blacks 
that had existed under slavery. Violence was an integral part of the institution of slavery, 
and post-Thirteenth Amendment racial violence was designed to continue de facto what 
was constitutionally no longer permitted de jure. 

The broad reach of the Thirteenth Amendment as understood today goes beyond a 
prohibition of re-enslavement of those who have been previously enslaved. By protecting 
ethnic, religious and national origin and other groups whose victimization is based on 
their gender, sexual orientation, gender identity or disability, the Thirteenth Amendment 
is more consonant with a positive guarantee of freedom and equal participation in civil 
society.'’'* Violence, directed against an individual out of motive of group bias, violates 
this concept of freedom. 

Perhaps out of concern that the Thirteenth Amendment may provide a surer 
constitutional footing for bias crimes based on race or ethnicity than against members of 
other groups, the proposed legislation seeks to ground bias crimes based on religion, 
gender, sexual orientation, gender identity and disability in the Commerce Clause. I 
agree that the Commerce Clause provides additional constitutional support for inclusion 
of these bias crimes in a Federal statute. Bias crimes affect the decisions of target group 
members as to where they might work and where they might live. Indeed, bias crimes 
are often directed at forcing their victims to leave the area where they have settled. The 
impact of bias crimes on the national economy thus brings the punishment of these 
crimes within the Commerce Clause power. Even as restricted by the decision in Umted 
States V. Lopez, in which the Supreme Court struck down the Federal Gun-Free Zones 
Act,’’^ the Commerce Clause is broad enough to reach such activities as bias-motivated 
violence. I.opez did not overturn the well-established doctrine that upheld numerous 
federal criminal statutes on the basis of the Commerce Clause, such as a federal loan- 
shark statute without any showing of a specific interstate nexus,'*'* and such federal crimes 
as arson,®’ disruption of a rodeo,®*, sale or receipt of stolen livestock®’, and wrongful 
disclosure of video tape rentals.’*' Moreover, since Lopez, numerous lower courts have 
upheld such federal criminal laws as the 1992 Federal Carjacking Act, the Child Support 
Act of 1992, the Freedom of Access to Clinic Entrances Act, and the Migratory Bird 


***1 See Charles H. Jones, Jr. "An Argument for Federal Protection Against Racially Motivated 
Crimes; 18 U.S.C, §241 and the Tliirteentli Amendment," 21 Haward Civil Rinhts - Civil Liberties Law 
Review 689 (1986); Arthur Kinoy. "The Constitutional Right of Negro Freedom," 21 Rutucis Law Review 
387 (1967). 

United States v. Looez , 514 U. S. 549 (1995). 

‘*'5 Perez v. United Stales . 402 U.S. 146 (1971). 

18 U.S.C. §844 (2000). 

'5* 18 U.S.C. §43 (2000). 

18 U.S.C. §2317 (2000). 

™ 18 U.S.C. §2710 (2000). 
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Treaty Act in the face of challenges that, under Lopez, these laws exceeded federal 
jurisdlctionF' 

Morrison r. United Slates,’’’^ in which the Supreme Court struck down a section of 
the Violence Against Woman Act (VAWA),''^ requires no contrary conclusion 
concerning the constitutional authority underpinning the Hate Crime Prevention Act. In 
Morrison, the Court, applying Lopez, found the civil remedy in VAWA unconstitutional 
because it lacked a requirement of a close connection between the specific conduct 
prohibited by the statute and interstate commerce. The Court emphasized, as it had in 
Lopez, a concern that the statute at issue did not include an “express jurisdictional 
element.” The Hate Crime Prevention Act directly addresses this Jurisdictional concern 
from Morrison and Lopez. Under the proposed legislation, section 249(2)(B) expressly 
requires an jurisdictional allegation that requires the Government to establish the nexus 
between interstate or foreign commerce and the bias crime at issue in order to bring a 
case under the Hate Crime Prevention Act. The concerns of federalism raised by the 
Court m Morrison are thus fully addressed in the proposed legislation. 

The prudential question — is there a sufficient federal interest to warrant federal bias 
crime legislation? 

There are two sources of strong federal interest in support of such legislation. The 
first source arises out of the problem of state default in bias crime prosecution. State 
default was the prime justification for the original creation of federal criminal civil rights. 
During the Nineteenth and the early Twentieth Century, state governments, particularly 
in the south, could not be relied upon to investigate and prosecute bias crimes within their 
jurisdiction. Even through the middle part of this century, state default had remained a 
critical factor warranting a federal role in bias crimes. But for federal intervention, 
criminal charges would never have been brought in cases such as Screws v. United 
Stales,’’'', United States v. (htest,’’^ United States v. Price, (the case arising out of the 
murder of three civil rights workers, Michael Schwemer, James Chaney, and Andrew 
Goodman). 

This crudest form of state default, present for a full century after the Civil War — 
of virtual or even literal state complicity in bias crimes — is far less true today. 
Nonetheless, a less pernicious form of state default continues to exist in some 
circumstances, and calls for a federal role in these crimes. The contemporary form of 
state default arises more from systemic factors than from volitional wrong-doing on the 
part of state actors. For example, cases involving racially-motivated violence are likely to 


i United Stales v. Miissari . 95 F. 3d 787, (9Ui Cir. 1996), cert, denied. 1 17 S. Cl. 1567 (1997); 
United States v. Oliver , 60 F, 3rd 547 (9th Cir, 1995), rev’d on other grounds suh nom. Jones v. United 
States . 526 U.S. 227 (1999); Chefferv. Reno . 55 F. 3rd 1517 (1 1th Cir. 1995); United States v. Bramble . 
894 F. Supp. 1384 (D. Hawaii 1995), affd 103 F.3d 1475 (1996).. 

Morrison v. United Stales. 529 U.S. 598 (2000). 

42U.S.C. §13981 (1998) 

Screws v. United Slates . 325 U.S. 91 (1945). 

United States v. Guest, 383 U. S. 745 (1966). 

■^6 United Stales v. Price . 383 U. S. 787 (1966). 
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be ones of great local notoriety and to be politically charged. In most states, these cases 
would have to be prosecuted by an elected District Attorney and decided by a jury from 
the county in which the event took place. Federal prosecutions would be brought by an 
appointed United States Attorney who, although not necessarily altogether isolated from 
the political process, is nonetheless largely immune from politics. It is highly unusual for 
United States Attorneys to serve more than a single four-year appointed term whereas 
local District Attorneys are never more than four years (and often less) from the next 
election. Moreover, federal juries are drawn from federal judicial districts that encompass 
a far broader cross-section of the population than the community in which a racially- 
charged event took place. 

Consider, for example, the tragic events that occurred in Chattanooga, Tennessee 
in April, 1980. A group of Ku Klux Klansman fired on five elderly Black women after a 
cross-burning. State criminal charges were brought against three defendants. Two of 
these defendants were acquitted. The one who was convicted received only a twenty- 
month sentence, and was paroled after four months. A federal jury, however, in a civil 
action, awarded the victims $535,000.’’ It is arguable, therefore, that a federal criminal 
jury might well have returned a guilty verdict had the defendants been charged with a 
federal bias crime.’* 

The second source of federal interest to support federal bias crime legislation 
applies even in the absence of state default. Although parallel crimes are generally state 
law crimes, bias crimes are not, or at least not exclusively state law crimes. Racial 
motivation implicates the commitment to equality that is one of the highest values of our 
national social contract. Bias crimes affect not only the immediate individual victims and 
the target victim community but the general community as well. Racial equality was at 
the center of the Civil War and the constitutional amendments that marked the end of that 
war and permitted the reintegration of the southern states. Needless to say, equality has 
not always been observed in deed in the United States and not all would agree on what 
exactly "the equality ideal" means. But none can deny that the commitment to equality is 
a core American principal. Bias crimes thus violate the national social contract, and not 
only that of the local or state community. Even if there were no issue of state default 
whatsoever, there is a firm prudential basis for a federal role in the investigation and 
prosecution of bias crimes. 

A final aspect of the prudential question concerning a federal bias crime law 
concerns the need for new legislation. Existing federal criminal civil rights legislation is 
inadequate to address bias crimes fully. The federal sentencing enhancement legislation 
applies only to federal crimes that are committed with bias-motivation. Because the 
parallel crime must be a federal crime itself, this law misses the most common bias 
crimes which have as their parallel crimes the state law offenses of assault or vandalism. 


” Increasing Violence Aaainst Minorities: Hcaiint; Before the Subcommittee on Crime of the 
Coimiiiilee on the Judiciary . 96th Congress, 2nd Session (1980), 26; Sellzer. "Survey Finds Extensive Klan 
Sy mpathy," Poverty Law Reporter , May /June 1982, at 7. 

See Geoffrey Padgett, Comment. "Racially-Motivated Violence and hitimidation: Inadequate 
State Enforcement and Federal Civil Rights Remedies." 75 Journal of Criminal Law and Criminology' 103. 
114-118 (1984) 
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Nor is this problem appreciably solved by section 245. In order to obtain a conviction 
under section 245(b)(2), the prosecution must prove two elements. The first element 
requires that the perpetrator committed the act with bias motivation. The second requires 
either that the perpetrator intended to interfere with certain of the victim's state rights, for 
example, use of public highways or public accommodations such as a restaurant or a 
hotel. This second element is too often an insurmountable burden that precludes federal 
involvement in the prosecution of a serious bias crime. Two cases make the point well. 

In California, federal prosecutors decided not to prosecute a racist skinhead gang 
under section 245, even though evidence pointed to a conspiracy to bomb a Black church 
and assassinate some of its members. Instead, the gang members were prosecuted under 
weapons and explosive charges. The United States Attorney, Mark R. Greenberg, 
explained that "charging a civil rights violation would have made a very difficult case . . . 
because of the requirement that a specific 'protected right' be the purpose of the planned 
attacks."™ 

In the Crown Heights section of Brooklyn, New York, calls for federal action 
intensified after a Brooklyn jury acquitted Lemrick Nelson of murdering Yankel 
Rosenbaum, a Hasidic scholar who was stabbed during the Crown Heights rioting in 
August 1991. United States Attorney General Janet Reno expressed reluctance even to 
commence a grand jury investigation of the incident because of a lack of evidence, hi 
particular, Reno stated that federal civil rights laws make it more difficult to successfully 
prosecute the case than state law.*“ Not only would federal prosecutors need to prove that 
Nelson committed the crime and that he did so out of religious motivation, but they 
would also need to show that the victim was chosen because of his use of public 
facilities. This last element would be extremely difficult to prove. Indeed, in all 
likelihood it simply was not true. Despite these evidentiary problems, the Federal 
government in August of 1994, indicted Nelson on federal charges that he violated 
Yankel Rosenbaum's civil rights. Two years later, the government obtained the 
indictment of Charles Price on similar charges.*' The Hate Crimes Prevention Act would 
have permitted the cases against Nelson and Paster to go forward on issues of religious 
motivation. Although both men were convicted, these cases were cluttered with the issue 
of the use of public facilities. The need for federal intervention in this case and the 
federal interest in the killing would have been the same had Rosenbaum been killed with 
religious motivation in a private building, well off of a public street. But for the 
seemingly unimportant fact that this bias-motivated murder took place in a street, under 
current federal law there would have been no convictions in the Crown Heights case. 

Former Deputy Attorney General Eric Holder summarized the case for the federal 
role in bias crime enforcement in a compelling way: 


Brian Levin, "A Matter of National Concern: The Federal Law's Failure to Protect Individuals 
from Discriminator^' Violence," 3 lountal of Interaroup Relations 4 (1994). 

"Reno's Doubt on Heights Persists," Newsdav . Jan. 27. 1 994. at 28. 

Jim Carnes, Us and Them: A History of Intoleranee in Ameriea, 127 (1995); New York 
Times . Aug. 22, 1996, alBl. 
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Federal prosecutors have been precluded from prosecuting many incidents of 
brutal, hate-motivated violence because of the current statutory requirement that a 
defendant be proved to have acted not only because of the victim's race, color, 
religion, or national origin, but also because of the victim's participation in one of 
the six federally protected activities enumerated in the statute. This statutory 
requirement also has led to acquittals in several prominent federal prosecutions.*^ 

The Hate Crimes Protection Act will address these limitations on current law in a manner 
that is consistent with the proper allocation of authority between federal and state law 
enforcement. 


The pragmatic question — how ought federal and state jurisdiction over bias crimes work 
together? 

The best starting point for considering how concurrent federal and state 
jurisdiction over bias crimes would proceed is to look to the way in which concurrent 
federal and state jurisdiction over other civil rights crimes, specifically police brutality, 
has proceeded. Federal law enforcement has adopted a deferential posture toward state 
enforcement of civil rights crimes. According to Department of Justice policy, once state 
or local charges have been filed, federal civil rights investigations are suspended. 
Although the FBI may conduct an investigation of a civil rights crime at the same time as 
local authorities, the end-point of this investigation must still be a referral to the 
Department of Justice, which will defer to any local charges.** 

The limited federal role is driven by prudential, not constitutional factors. As a 
matter of constitutional law, not only does the federal government have the authority to 
conduct concurrent investigations to state proceedings, federal prosecutors may proceed 
even after a full-blown state investigation, trial, and acquittal. This is the scenario that 
took place in the Rodney King beating case. Ordinarily, dual prosecutions that arise out 
of the same set of events are barred by the constitution's double jeopardy clause.*'* There 
is an exception, however, to acts that violate both federal and state law. Such an act is 
deemed to violate the law of two sovereigns and, under the "dual sovereignty doctrine," 
is two separate offenses for double jeopardy purposes.** The dual sovereignty doctrine 
has been severely criticized over the years and indeed, it is not easy to defend a doctrine 
that allows a defendant to be tried twice for what is in reality the same crime.*'* 


See Slateinent of Deputy Attorney General Eric H. Holder, Jr. before the Senate Judiciary 
Committee, July 8, 1998: httpi/yjudiciaryrsenate.gov/oldsite/erichold litm. 

Laurie L. Levenson, "The Future of State and Federal Civil Rights Proseaitions: The Lessons 
of tire Rodnev King Trial,” 41 UCLA Law Review 539-540 (1994): United States Altomcv’s Manual . 8- 
3.340 (vol. 8j July 1, 1992); Ronald Kessler. The FBI 209 (1993). 

US. Const, amend. V. The double jeopardy clause state: ". . . nor shall any personbe subject 
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85 Heath v. Alabama . 474 U. S. 82 (19851: Bartkus v. Illinois. 359 U. S. 121 (1959); United 
States v. Lanva . 260 U. S. 377 (1922). 

8** Sec, c. g., Walter T. Fisher, "Double Jeopardy, Two Sovereignties and the Intruding 
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There is not space here for a full examination of the merits of the dual sovereignty 
doctrine; this has been done well elsewhere.*^ Moreover, that is not my purpose. The 
goal here is, working within existing constitutional doctrine, to devise the best means of 
facilitating the enforcement of bias crime laws with overlapping federal and state 
authority. I should note, however, that even though there is federal constitutional 
au/hoiily to engage in dual prosecutions, as a matter of practice these are very rare. 
Pursuant to an internal policy known as the "Petite Policy," after a case of the same 
name, the Department of Justice had adopted its own version of a double jeopardy bar to 
federal prosecutions following state trials for the same criminal acts, whether those trials 
resulted in conviction or acquittal. The Petite Policy restricts federal prosecution 
following a state trial to instances in which compelling reasons exist to prosecute, such as 
cases in which there remain "substantial federal interests demonstrably unvindicated" by 
the state procedures.** The Rodney King case, where such compelling reasons were 
deemed to exist, is thus the exceptional case that proves the rule.*’' Interestingly, in the 
appeal of Stacey Koon's federal sentence for his role in beating King, the Supreme Court 
ruled that the trial judge had not abused his discretion in making a downward departure 
from the federal sentencing guidelines because of the burden of successive 
prosecutions.*’" 

The Petite Policy uses some of the right reasons to draw the wrong conclusions. 
Dual prosecutions are surely to be avoided whenever possible and not only due to 
concern for the defendant but also because of resulting problems for the prosecution. 
Assume that the state court prosecution ended in an acquittal. Were there a conviction, 
the argument for a subsequent federal trial would be weak indeed. The testimony of any 
witness at the state trial would be available for use by the defendant in its cross- 
examination of that witness if called by the prosecution in the federal trial. Problems in 
the state case cannot go away merely by trying again. Moreover, there is the risk that 
federal prosecutors in a subsequent action may be seen, even by a federal jury, as 


and the Problem of Successive Prosecutions." .34 Southern California Law Review 252 (1961); Harlan R. 
Harrison. "Federalism and Double Jeopardy: A Study in the Fmstration of Human Rights," 17 University 
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Herman, "Double Jeopardy All Over Again: Dual Sovereignty, Rodney King, and the A.C.L.U.," 41 
UCLA Law Review 609 (1994). 
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to the doctrine in all cases because it violates the defendant's constitutional rights; (ii) support of the 
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65 


F. M. Lawrence Hate Crimes Prevention Act of 2007 Testimony -25- 


officious intemieddlers and outsiders. In the federal Rodney King trial, the trial judge 
agreed with a prosecution request that defense counsel would not be permitted to refer to 
Department of Justice lawyers as "Washington lawyers" during the trail, and issued the 
following startling ruling: "There will be no reference to 'lawyers from Washington,' . . . 
Thafs a stigma that cannot be tolerated."’* 

The Petite Policy is thus correct to try to avoid dual prosecutions as often as 
possible. It is wrong, however, to assume that the single prosecution that is brought must 
be a state court prosecution. If, as I have proposed, there were concurrent federal and 
state criminal jurisdiction over racially-motivated crimes, then bias crimes would join 
numerous others instances of concurrent criminal jurisdiction — narcotics and organized 
crime just to mention two. In these areas there is no notion of federal deference to state 
law enforcement. Indeed, in many instances the presumption is exactly to the contrary. 
For our purposes, however, the better analogy is to those areas in which federal and state 
law enforcement work together, particularly at the investigatory stage, and then, when it 
comes time to detemiine what criminal charges are to be brought, the merits of each is 
weighed. At its best, this process produces a careful evaluation of whether relevant 
federal or state law is the best vehicle for law enforcement in order to right the criminal 
wrong that was committed. Admittedly, at its worst, this process can degenerate into 
political squabbling about which office will win a "turf battle" and whether the United 
States Attorney or the District Attorney will receive the credit for bringing the case. In 
determining the best means by which to punish bias crimes, however, we need not 
assume the worst of law enforcement. 

A federal bias crime statute should give federal investigators and prosecutors the 
authority and incentive to pursue bias-motivated violence as vigorously as they might 
drug cartels or organized crime. Local authorities should do so as well. In cooperation, 
each may enhance the other's abilities. In states with strong bias crime statutes, and in 
municipalities with well organized and well trained bias investigation units, federal 
authorities may well decide to defer to state law enforcement. In states that lack these 
capabilities, federal authorities should, as they historically were charged to do in cases of 
outright state default, take the lead. 

Despite all of the protections - doctrine and prudential - that are built into the risk 
of federal law enforcement overreaching in the context of the Hate Crimes Prevention 
Act, there will still be those who will fear that the statute holds just such a risk. To them 
there are two additional responses. First, it is highly noteworthy that this proposed 
legislation, and its predecessors going back a decade, have enjoyed broad support 
precisely from local law enforcement officials who understand the benefits to be gained 
by expanding upon the federal-state partnership that already exists in the investigation 
and prosecution of bias crimes. Second, under the proposed legislation, section 249(b)(2) 
will build in a strict set of certification requirements that limit the use of the Hate Crimes 
Prevention Act to cases in which the Attorney General or his direct designee has certified 
that: 


** * Laurie L. Levenson, "The Future of State and Federal Civil Riglits Prosecutions: The Lessons 
of die Rodney King Trial," 41 UCLA Law Review, 509, 560 (1994); Jhn Newton, "Judge Rejects Talk of 
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(A) The State does not have jurisdiction or does not intent to excise Jurisdiction; 

(B) The state has requested that the Federal Government assume jurisdiction; 

(C) The State does not object to the Federal Government assuming jurisdiction; 
or 

(D) The verdict or sentence obtained pursuant to State charges left 
demonstratively unvindicated the Federal interest in eradicating bias- 
motivated violence.” 

The safeguards required by section 249(b)(2), along with the other safeguards discussed 
in this Statement that are based in long-established principles of federal-state cooperation 
in the important task of law enforcement more than meet any concerns about the 
pragmatic issues raised by the limited federal role in the investigation and prosecution of 
bias crimes contemplated by the Hate Crimes Prevention Act. 

Conclusion 

The punishment of bias crimes by the Federal government will not end bigotry in 
our society. That great goal requires the work not only of the criminal justice system but 
of all aspects of civil life, public and private. Criminal punishment is indeed a crude tool 
and a blunt instrument. But our inability to solve the entire problem should not dissuade 
us from dealing with parts of the problem. If we are to be staunch defenders of the right 
to be the same or different in a diverse society such as ours, we cannot desist from this 
task. 
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TESTIMONY OF DAVID RITCHESON, HARRIS COUNTY, TX 

Mr. Ritcheson. Mr. Chairman and Members of the Committee, 
thanks for inviting me today to be a witness. My name is David 
Ritcheson, and I appear before you as a survivor of one of the most 
despicable and shocking acts of hate violence this country has ever 
seen in decades. 

Nearly 1 year ago on April 22, 2006, I was viciously attacked by 
two individuals because of my heritage as a Mexican-American. 

After a crawfish festival, I returned to a friend’s house where I 
was going to spend the night. Shortly after arriving at this home, 
a minor disagreement turned into a pretext for what I believe was 
a premeditated hate crime. This was a moment that would change 
my life forever. 

After I was sucker-punched and knocked out, I was dragged into 
the backyard for an attack that would last for over an hour. Two 
individuals, one an admitted racist skinhead, attempted to carve a 
swastika on my chest. After they stripped me naked, they burned 
me with a cigarette, and I was kicked by the skinhead’s steel-toed 
army boots. 

Witnesses recall the two attackers calling me a wetback and a 
spic as they continued to beat me as I lay unconscious. Once the 
attack came to an end, I was dragged to the rear of the backyard 
and left for dead. Reportedly, I lay unconscious in the backyard of 
the private residence for the next 8 to 9 hours. Fortunately, God 
spared me the memory of what happened that night. 

Weeks later, I woke up in the hospital with so many emotions: 
fear, uncertainty, humiliation. America is the country I love, and 
it is our home. However, the hate crime committed against me il- 
lustrates that we are still, in some aspects, a house divided. 

These are some of the many reasons I am here before you today 
asking that our government take the lead in stopping individuals 
like those who attacked me from committing crimes against others 
because of where they are from, the color of their skin, the God 
they worship, the person they love or the way they look, talk or act. 

I spent 3 months in the hospital and had over 30 surgeries. Most 
of these operations were essential to saving my life, and others 
were necessary just to make my body able to perform what would 
be normal functions. My family would not have been able to afford 
these surgeries without help from our community and from all over 
the world. 

My family told me of the crowded waiting rooms full of great 
friends. I heard about prayer groups in front of my school, the 
Klein Collins Campus. 

As the recovery process continued, my family began to slowly tell 
me what had happened to me. I learned that one of the attackers, 
David Tuck, was a self-proclaimed racist skinhead who had vi- 
ciously attacked at least two other Hispanics in the past few years, 
almost killing one of them. I learned that he had been in and out 
of several juvenile facilities and had just been released from the 
Texas Youth Commission. I was told that he had White power and 
swastika tattoos on his body. 

How could this type of hate crime have occurred just miles from 
my home in a city as diverse as Spring? 
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I benefited from the support of groups such as the Anti-Defama- 
tion League and the League of United Latin American Citizens. 
There are so many people to thank for the support they have given 
me, including the ongoing encouragement to appear before you 
today. 

Last November and December, I sat in a courtroom in Harris 
County, Texas, and I faced my attackers for the first time as they 
went on trial. I am glad to say that justice was done, and both indi- 
viduals who attacked me received life sentences. Specifically, I 
want to recognize the great job that Assistant District Attorney Mi- 
chael Trent did during the prosecution of these two individuals. 

However, despite the obvious bias motivation of the crime, it is 
very frustrating to me that neither the State of Texas nor the Fed- 
eral Government was able to use hate crime laws to prosecute my 
attackers. I am upset that neither the Justice Department nor the 
FBI was able to assist in the investigation of my case because the 
crime did not fit the hate crime laws. 

Today, I urge you to approve the Local Law Enforcement Hate 
Crimes Prevention Act. I was fortunate to live in a town where po- 
lice had the resources, the ability and the will to effectively inves- 
tigate and prosecute the hate violence directed against me. But 
other bias crime victims may not live in such places. Local prosecu- 
tors should be able to look to the Federal Government for support 
when these types of crimes are committed. Most importantly, these 
crimes should be prosecuted for what they are: hate crimes. 

I believe that education can have an important impact by teach- 
ing against hate and bigotry. In fact, I have encouraged my school 
and others to adopt the Anti-Defamation League’s No Place for 
Hate program. If these crimes cannot be prevented, the Federal 
Government must he have the authority to support State and local 
bias crime prosecutions. 

My experience over the last year has reminded me of the many 
blessings I took for granted. With my humiliation and emotional 
and physical scars came the ambition and strong sense of deter- 
mination that brought out the natural fighter in me. I realized just 
how important family and the support of community truly are. 

I will always recall my parents at my bedside providing me with 
strength and reassurance. They showed me how to be strong dur- 
ing my whole recovery, a process I am still going through today. 
Seeing the hopeful look of concern in the faces of my siblings, cous- 
ins, aunts and uncles every day was the direct support I needed to 
get through those terrible first few months. As each day passed, I 
became more and more aware of everything I had to live for. I am 
glad to tell you today that my best days still lie ahead of me. 

Thank you for the opportunity to tell my story. It has been a 
blessing to know that the most terrible day of my life may help put 
another human face on the campaign to enact a much-needed law 
such as the Local Law Enforcement Hate Crimes Prevention Act. 
I can assure you, from this day forward, I will do whatever I can 
to help make our great country, the United States of America, a 
hate-free place. 

Thank you. 

[The prepared statement of Mr. Ritcheson follows:] 
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Prepared Statement of David Richeson 

I appear before you as a survivor of one of the most despicable, shocking, and hei- 
nous acts of hate violence this country has seen in decades. Nearly one year ago 
on April 22, 2006, I was viciously attacked by two individuals because of my herit- 
age as a Mexican-American. After hanging out with a few friends at a local crawfish 
festival, my friend and I, along with the two individuals who would eventually at- 
tack me, returned to the home in Spring, Texas where I was to spend the night. 
It was shortly after arriving at this private residence that a minor disagreement be- 
tween me and the attackers turned into the pretext for what I believe was a pre- 
meditated hate crime. This was a moment that would change my life forever. iMter 
I was surprisingly sucker punched and knocked out, I was dragged into the back 
yard for an attack that would last for over an hour. Two individuals, one an admit- 
ted racist skinhead, attempted to carve a swastika on my chest. Today I still bear 
that scar on my chest like a scarlet letter. After they stripped me naked, I was 
burned with cigarettes and savagely kicked by this skinhead’s steel toed army boots. 
After burning me in the center of the forehead, the skinhead attacker was heard 
saying that now I looked like an Indian with the red dot on my forehead. Moreover, 
the witnesses to the attack recalled the two attackers calling me a “wetback” and 
a “pic” as they continued to beat me as I lay unconscious. Once the attack came 
to an end, I was dragged to the rear of the back yard and left for dead. Reportedly, 
I lay unconscious in the back yard of this private residence for the next 8-9 hours. 
It was not until the next morning that I was found and the paramedics came to 
my aid. I am recounting this tragic event from the testimony I heard during the 
trial of the two attackers this past fall. God spared me the memory of what hap- 
pened that night. As I sit before you today, I still have no recollection of those life 
changing twelve hours or the weeks that followed. 

Weeks later I recall waking up in the hospital with a myriad of emotions, includ- 
ing fear and uncertainty. Most of all, I felt inexplicable humiliation. Not only did 
I have to face my peers and my family, I had to face the fact that I had been tar- 
geted for violence in a brutal crime because of my ethnicity. This crime took place 
in middle-class America in the year 2006. The reality that hate is alive, strong, and 
thriving in the cities, towns, and cul-de-sacs of Suburbia, America was a surprise 
to me. America is the country I love and call home. However, the hate crime com- 
mitted against me illustrates that we are still, in some aspects, a house divided. I 
know now that there are young people in this country who are suffering and con- 
fused, thirsting for guidance and in need of a moral compass. These are some of the 
many reasons I am here before you today asking that our government take the lead 
in deterring individuals like those who attacked me from committing unthinkable 
and violent crimes against others because of where they are from, the color of their 
skin, the God they worship, the person they love, or the way they look, talk or act. 

I believe that education can have an important impact by teaching against hate 
and bigotry. In fact, I have encouraged my school and others to adopt the Anti-Defa- 
mation League’s No Place for Hate(r) program. If these crimes cannot be prevented, 
the federal government must have the authority to support state and local bias 
crime prosecutions. 

As the weeks in the hospital turned into months, I began hearing the stories of 
support that came from literally all over the world. The local community pulled to- 
gether in a really majestic way, reaffirming my hope in the good of humanity. My 
family told me about the crowded waiting rooms full of the great friends from past 
and present. I heard about prayer groups before school in front of my school, the 
Klein Collins Campus. The donations that helped my family and me get through an 
unthinkable time poured in from generous people scattered across the globe. These 
donations would help pay for the enormous hospital bills from the over thirty sur- 
geries I underwent during the first three months after the attack. Most of these op- 
erations were essential to saving my life — and others were necessary just to make 
my body able to perform what would be normal functions. 

As the recovery process continued, my family began to slowly inform me of what 
had happened to me. They went on to tell me of the effective response by the Harris 
County Sheriffs Department and the Harris County Constables who had inves- 
tigated the hate crime committed against me. I slowly began learning the about the 
background of the two individuals who had been arrested for attacking me. I was 
informed that one of the attackers, David Tuck, was a self proclaimed racist skin- 
head who had viciously attacked at least two other Hispanics in the past few years, 
almost killing one of them. I learned that he had been in and out of several juvenile 
facilities. Most surprising, I learned that he had been released from the Texas 
Youth Commission a little over a month before he attacked me. In fact, he was still 
on probation the night he nearly ended my life. I was told that he had “white 
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power” and swastikas tattoos on his body. I was informed that his older step broth- 
er, a major influence in his life, was also a self-proclaimed skinhead currently serv- 
ing time in a Texas jail. Here I was, learning shocking details of a person who lived 
only miles from me and who had at one time attended the same high school that 
I attended. How could this type of hate be breeding just miles from my home in 
a city as diverse as Spring without anyone taking notice? 

I quickly learned of and benefited from the support of groups such as the Anti- 
Defamation League (ADL) and League of United Latin American Citizens (LULAC). 
Both groups immediately provided whatever support they could to help me and my 
family. From setting up fundraisers to help my family with unanticipated expenses 
to providing emotional support confirming that I was not going through this alone, 
both groups were instrumental in assisting me and my family in the process of mov- 
ing forward. There are so many people to thank for the support they have given 
me, including the ongoing encouragement to appear before you today. 

Last November and December I sat in a courtroom in Harris County, Texas and 
faced my attackers for the first time as they went through their respective trials. 
I am glad to say that justice was done. I am proud of the job our county prosecutors 
and investigators did in ensuring life sentences for the two individuals who attacked 
me. Specifically, I want to recognize the great job that Assistant District Attorney 
Mike Trent did during the prosecution of these two individuals. However, despite 
the obvious bias motivation of the crime, it is very frustrating to me that neither 
the state of Texas nor the federal government was able to utilize hate crime laws 
on the books today in the prosecution of my attackers. I am upset that neither the 
Justice Department nor the FBI was able to assist or get involved in the investiga- 
tion of my case because “the crime did not fit the existing hate crime laws.” Today 
I urge you to take the lead in this time of needed change and approve the “Local 
Law Enforcement Hate Crimes Prevention Act of 2007”. I was fortunate to live in 
a town where local law enforcement authorities had the resources, the ability — and 
the will — to effectively investigate and prosecute the hate violence directed against 
me. But other bias crime victims may not live in such places. I ask you to provide 
authority for local law enforcement to work together with federal agencies when 
someone is senselessly attacked because of where they are from or because of who 
they are. Local prosecutors should be able to look to the federal government for sup- 
port when these types of crimes are committed. Most importantly, these crimes 
should be called what they are and prosecuted for what they are, “hate crimes”! 

In fact, because there was so much attention focused on the fact that my case was 
not being prosecuted in Texas as a hate crime, the Anti-Defamation League and the 
Cook County (Illinois) Hate Crimes Prosecution Council published a Pamphlet called 
“Hate Crimes Data Collection and Prosecutions frequently Asked Questions,” de- 
signed to address some of the basic legal and practical considerations involved in 
labeling and charging a hate crime. 

My experience over the last year has reminded me of the many blessings I took 
for granted for so long. With my humiliation and emotional and physical scars came 
the ambition and strong sense of determination that brought out the natural fighter 
in me. I realized just how important family and the support of community truly are. 
I will always recall my parents at my bedside providing me with strength and reas- 
surance. They showed me how to be strong during my whole recovery, a process I 
am still going through today. Seeing the hopeful look of concern in the faces of my 
siblings, cousins, aunts and uncles everyday was the direct support I needed to get 
through those terrible first few months. As each day passed, I became more and 
more aware of everything I had to live for. I am glad to tell you today that my best 
days still lay ahead of me. 

Thank you for the opportunity to tell my story. It has been a blessing to know 
that the most terrible day of my life may help put another human face on the cam- 
paign to enact a much needed law such as the “Local Law Enforcement Hate Crimes 
Prevention Act of 2007.” I can assure you, from this day forward I will do what ever 
I can to help make our great county, the United States of America, a hate free place 
to live. 

Mr. Nadler. Mr. Dacus? 

TESTIMONY OF BRAD W. DACUS, PRESIDENT, 

PACIFIC JUSTICE INSTITUTE 

Mr. Dacus. Thank you very much. 

The Pacific Justice Institute, an organization which I am privi- 
leged to lead, focuses on the defense of religious and civil liberties. 
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From that vantage point, we encounter not just theoretical, but 
practical, real-life problems engendered by this type of legislation. 

The Committee has already been apprised of the federalism con- 
cerns implicated by the legislation. I would now like to focus briefly 
on another problem with this legislation: The alarming potential, 
as evidenced by actual cases and situations, for well-intentioned 
hate crimes legislation to squelch free speech, particularly religious 
free speech. 

This has been particularly evident in California, which has taken 
a very aggressive approach to hate crimes enforcement. Specifi- 
cally, let me just give you point-blank an example for the sake of 
time. In California, the State capital of California, Sacramento, 
there was a day of silence, a day used to promote tolerance, and 
yet it was on this day of silence where some Slavic immigrants 
from the former Soviet Union, very firm in their religious beliefs 
and convictions on the matter, wore purely religious-based T-shirts 
with religious messages on the issue of homosexuality. 

They were greeted not only with mocking and names, but they 
had food thrown at them and were punched, assault and battery, 
and then they were taken to the principal’s office where they were 
told that they had to remove their shirts or be suspended for 2 
days. After praying about it, they came back to the principal, and 
they said, “If we have to choose between being suspended and hav- 
ing to deny our faith, go ahead and suspend us because we will not 
deny our faith.” 

Members of this Committee, that was done under the context of 
hate crimes. That is exactly what we are talking about taking place 
in the State of California right now. To make it more specific, there 
was a case that came down in California called Harper v. Poway 
Unified School District. That was the case specifically. It was very, 
very similar to this case. The gentleman wore a T-shirt, offensive, 
the same subjects. 

However, Judge Reinhardt, in his decision for the Ninth Circuit 
Court of Appeals, sort of famous in California, cited the hate vio- 
lence education statute. College Education Code, Section 201 and 
220, as justification for stifling a peaceful but politically incorrect 
opposing viewpoint. 

Though there were no allegations of violence against Harper, the 
court nonetheless concocted a theory of “psychological assault” 
against homosexual students which it reasoned were just as harm- 
ful and, therefore, just as subject to censorship and sanction. 

Once again, this is not a hypothetical. This is the reality. Fortu- 
nately for us, we have a Supreme Court that vacated that erro- 
neous decision. 

In addition to finding it in the public schools, we have something 
even more direct, and that is dealing with an actual pastor, not a 
theoretical pastor, an actual pastor. He is Pastor Yancey, a wonder- 
ful man with a strong conviction and belief in his Christian faith. 

We were called to defend him after he was summoned before a 
local human relations task force pursuant to the county for distrib- 
uting religious tracts. These tracts depicted 9/11 terrorist acts and 
stated, “Remember 9/11. In the name of Allah, they brought de- 
struction and death to thousands. In the name of Jesus Christ, you 
can have eternal life.” 
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Now it is hard to imagine a situation more in line with the Su- 
preme Court’s long list of leafleting precedents, such as Martin v. 
Struthers or Watchtower Bible u. Village of Stratton. Yet Pastor 
Yancey was accused of hate speech against all Muslims and was 
threatened. 

Thankfully, we were able to successfully defend the pastor 
against these charges, hut it is alarming — most alarming — to think 
that some officials believe that under the pretext of preventing 
hate speech, they can interrogate a clergyman concerning purely 
religious statements. 

Ironically, by the way. Pastor Yancey served 20 years in the Ma- 
rine Corps and understands religious freedom very well, as I am 
sure the Members of this Committee do as well. 

Finally, we have an actual attempt to intimidate pastors through 
this procedure. It has been said that — we are dealing with com- 
plicity here — pastors cannot be prosecuted, as mentioned earlier. 
There is nothing wrong with free expression. 

Well, if you were to take on one of these cases where one of their 
members is accused of a hate crime, there is going to be some in- 
terrogating. There are going to be some subpoenas. Pastors can be 
subpoenaed, every member of their parish, their congregation could 
be subpoenaed and intimidated to never mention certain words 
ever again Sunday morning or during our synagogue services. That 
is the reality that we are talking about with regard to the criminal 
process, and that is why we see this as such an egregious violation 
for liberty. 

A decision by Congress to inject the Federal Government via this 
hate crimes bill into the culture wars of fundamental theological 
disputes can only engender further divisiveness and limitations on 
free speech. This Congress has sworn to uphold the Constitution 
and the rights therein, but if this hate crimes bill becomes law, 
which we contend is unconstitutional, then the Pacific Justice Insti- 
tute and others just like us will have no choice but to heavily chal- 
lenge it in the courts. I petition you to not put us in that situation. 

Thank you for your time. 

[The prepared statement of Mr. Dacus follows:] 
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Honorable Members of the Subcommittee on Crime, Terrorism and the Judiciary, 

1 would like to offer a legal perspective on the pending hate crimes legislation, 
HR 1592. 

The Pacific Justice Institute, an organization I am privileged to lead, focuses on 
the defense of religious and civil liberties. From that vantage point, we encounter a bevy 
of not just theoretical, but very practical, real-life problems engendered by this type of 
legislation. 

The Committee has already been apprised of the federalism concerns implicated 
by the legislation. 1 would like to focus briefly on another problem with this 
legislation — the alanning potential, as evidenced by actual cases and situations, for well- 
intentioned hate crimes legislation to squelch free speech, particularly religious free 
speech. This has been particularly evident in California, which has taken a very 
aggressive approach to hate-crimes enforcement. 

1. California: Case Studies in Censorship 

Historically, both Congress and our judiciary have been vigilant to balance the 
rights of competing and even opposing speech rights of a wide diversity of individuals 
and groups, even when the views expressed are unpopular and perhaps even divisive. 

The Supreme Court summed up this hallmark of our Constitutional system well in its 
landmark decision Tinker v. Des Moines School District, 393 U.S. 503 (1969). In that 
decision, the Court upheld the rights of students to wear black armbands in protest of the 
Vietnam War, against governmental concerns that such expression would disturb the 
peace and order of the school. The court stated as follows: 
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[l]n our system, undifferentiated fear or apprehension of disturbance is not 
enough to overcome the right to freedom of expression. Any departure 
from absolute regimentation may cause trouble. Any variation from the 
majority's opinion may inspire fear. Any word spoken, in class, in the 
lunchroom, or on the campns, that deviates from the views of another 
person may start an argnment or cause a distiirhance. But oiir 
Constitntion says we must take this risk, and our history says that it is 
this sort of hazardous freedom — this kind of openness — that is the basis of 
our national strength and of the independence and vigor of Americans who 
grow up and live in this relatively permissive, often disputatious, society, 
(internal citation omitted, emphasis added) 

Tinker, 393 U.S. at 508-9. 

Unfortunately, recent developments, particularly in California, where the Pacific 
Justice Institute is based, demonstrate that the rationale behind hate-crimes laws and 
similar efforts to provide greater protections to one group over another is undemiining 
basic Constitutional protections, including free expression and freedom of religion. 

A. Hari)er v. Poway School District 

The law of unintended consequences — or perhaps intended consequences cleverly 
disguised — is starkly illustrated by the ongoing case Harper v. Poway Unified School 
District, 445 F.3d 1 166 (9* Cir. 2006), which originated in Southern California and was 
recently considered by the U.S. Supreme Court. 

In Harper, a student responded to the pro-homosexual “Day of Silence,” which 
was being heavily promoted on his high school campus, by wearing a t-shirt which 
expressed his religious viewpoint that homosexuality was “shameful.” Instead of 
allowing a differing viewpoint, which was being peacefully expressed, school officials 
pulled aside Harper, demanded that he change his expression or face suspension. An 
Assistant Principal even suggested to Harper that he should leave his faith in the car 
while at school, in order not to offend homosexual students. Harper, at 1 173. 
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Incredibly, the federal courts in California upheld the schools’ actions. In one of 
the most sweeping, speech-restricting opinions 1 have ever read, Judge Reinhardt of the 
Ninth Circuit baldly asserted that Harper’s free speech rights — which were undeniably 
strong under Tinker and related Supreme Court cases — were nevertheless trumped by the 
need to protect homosexual students from questioning their identity. 

Not surprisingly, Judge Reinhardt’s decision cited to California’s “hate violence” 
educational statute. Cal. Educ. Code §§ 201, 220, et seq. as justification for stifling a 
peaceful but politically incorrect opposing viewpoint. Even though there were no 
allegations of violence against Harper, the court concocted a theory of “psychological 
assauh” against homosexual students which, it reasoned, were just as harmful — and 
therefore just as subject to censorship and sanction. 

California has shown that this is where hate crimes legislation inevitably leads. 
Once enacted, it is very difficult to “stop the train” or to limit its reach to actual crimes. 
Rather, it is used as a justification for all manner of restrictions, particularly against 
people of faith who raise religious objections to behavior they consider immoral. In fact. 
Judge Gould of the Ninth Circuit followed this exact line of reasoning in labeling 
religious opposition to homosexuality — even when expressed peacefully on a t-shirt — as 
“hate speech” which he equated with “a burning cross” (such as the KKK would employ) 
or “a call for genocide.” Harper v. Poway Unified Sch. Dist., 455 F.3d 1052, 1053-54 
(9"’ Cir. 2006) (denial of rehearing en banc) (Gould, J., concurring). 

The Harper decision sparked alarm throughout the legal community from a broad 
spectrum of legal scholars who were appalled that a federal appellate court was so willing 
to stifle free speech rights in order to favor a minority group perceived to need protection 
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from disagreement or dissent, cleverly labeled as psychological harm. See, e.g., “Sorry, 
Your Viewpoint is Excluded from First Amendment Protection,” 
http://volokh.eom/archives/archive_2006_04_16-2006_04_22.shtml#l 145577196 (Prof. 
Eugene Volokh). While the decision has now been vacated by the Supreme Court, the 
litigation is ongoing. Meanwhile, other school districts in California have used the case 
as an excuse to stifle student speech in similar contexts, as I will explain next. 

B. Backlash against the Slavic community in Sacramento 

The organization 1 lead. Pacific Justice Institute, has represented students in 
situations very similar to Flarper. Sacramento has a large population of immigrants from 
the fonner Soviet bloc, many of whom fled religious persecution. Last spring, a number 
of Slavic students were concerned about the Day of Silence and its blatant assault on their 
values. They determined to voice their views, like Harper, through t-shirts that 
peacefully expressed their religious beliefs disagreeing with homosexual behavior. As a 
result, more than a dozen students were suspended. Some of the Slavic students were 
physically assaulted because of their politically unpopular views; others were cursed, 
shown obscene gestures and intimidated — even by teachers. 

Surprisingly — or perhaps not — the Slavic students were singled out for 
punishment, not only in the school context, but in the court of public opinion. In 
response to coverage of this and related incidents in the Sacramento Bee, it has been 
saddening to see the vitriol and hate that has been spewed at the Slavic community. 
Numerous online comments posted by SacBee readers have been racially and ethnically 
charged. A few examples in response to an article dated August 6, 2006, comments 
included the following: “They can send these bigots back to Russia on the first leaky 
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boat.” “If they can’t celebrate diversity then they should move.” “If these people want to 
be Americans, they’d better realize what that means. It means accepting us queers.” 
“They should be deported to some place like Cuba, Vietnam, Venzuela, [sic] or China 
where people havn’t [sic] forgotten how to handle insane sects who embrace ideas from 
the Dark Ages. . . . Hate mongering is not protected speech - it’s a crime.” 

Tolerance, it seems, is becoming a one-way street. How, in such a professedly 
diverse city as the capital of California, could there be such bigotry and intolerance of a 
politically unpopular viewpoint? It appears to flow in part from biased policy judgments, 
expressed through hate crimes laws and other means, that some minorities are better than 
other minority or even majority groups and therefore deserve heightened legal status. 

This viewpoint was stated by Judge Reinhardt in the Harper decision as follows: “There 
is, of course, a difference between a historically oppressed minority group that has been 
the victim of serious prejudice and discrimination and a group that has always enjoyed a 
preferred social, economic and political status.” Harper, at 1183, n. 28. In other words, 
backlash against individuals expressing a religious viewpoint can be ignored so long as it 
can be reasoned that they are not “historically oppressed,” as groups like homosexuals are 
deemed to be. This is exactly what is happening in Sacramento, as the “hate crimes” 
rationale is being applied selectively in accordance with the prevailing winds of political 
correctness. This approach is not only dividing a city, but the pendulum has swung so far 
in the direction of protecting a few minority groups that the political losers — in this case 
the Slavic community and like-minded evangelicals — are beginning to legitimately fear 
for their freedoms to continue expressing their viewpoints in the public square. 



79 


Indeed, several of the comments posted on the Sacramento Bee’s reader forum, 
read by thousands of individuals, have gone so far as to suggest that Slavic religious 
leaders be held criminally responsible for any violence which might be directed toward 
the gay community — even though the only assaults of which we are aware to this point 
have been directed toward the Slavic community, including a recent arson of a Slavic 
church in the Sacramento area. 

If the public calls for prosecution of religious, politically-incorrect viewpoints 
seems far-fetched, consider the following examples, also from California. 

C. American Family Ass’n i’. City and County of San Francisco 

In AFA V. City and Coitniy of San Francisco, 111 F.3d 1114 (9* Cir. 2002), the 
Ninth Circuit upheld the legality of resolutions passed by the San Francisco Board of 
Supervisors which cast blame on religious groups for hate crimes such as the murder of 
Mathew Shepard in Wyoming. In breathtaking disregard for free speech and the 
“marketplace of Ideas,” San Francisco took official action urging local media outlets not 
to carry advertisements from the American Family Association’s “Truth in Love” 
campaign, which iterated the group’s Biblical opposition to homosexual conduct. 

Even though there was no evidence linking AFA or any similar groups to violence 
against homosexuals, the Ninth Circuit held that San Francisco’s allegation of a link 
constituted a sufficient “secular purpose” to insulate the City from an Establishment 
Clause violation. Thus, the City was free to openly condemn religious organizations and 
their viewpoints, even going so far as to pressure media outlets into turning down their 
advertisements, based on hate crimes not committed or even condoned by the 
organizations which ended up on the receiving end of the City’s official condemnation. 
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n. Religious disagreements transformed into “hate crimes” 

Lest it be thought that the problems with “hate crimes” labeling and legislation 
are limited to the issue of sexual orientation, it should be noted that prosecution of 
religious “hate crimes” also engenders significant First Amendment conflicts. 

A. Pastor Audie Yancey 

In a recent situation in Southern California, Pacific Justice Institute was called to 
defend a pastor named Audie Yancey, who had been summoned before a local “Human 
Relations Task Force” for distributing religious tracts. The tracts depicted the 9/1 1 
terrorist acts and stated, “Remember 9/1 1 : In the name of Allah, they brought destruction 
and death to thousands. In the name of Jesus Christ, you can have eternal life.” 

It is hard to imagine a situation more in line with the Supreme Court’s long list of 
leafleting precedents, from World War E-era decisions such zs Martin v. Struthers, 319 
US. 141 (1943) down to the more recent Watchtower Bible and Tract Society of New 
York, Inc. v. Village of Stratton, 536 U.S. 150 (2002). Yet, Pastor Yancey was accused of 
“hate speech” against Muslims (it was wrongly assumed that “they” referred generally to 
Muslims). Thankfully, we were able to successfully defend the pastor against these 
charges, but it is alarming to think that some officials believe that, under the pretext of 
preventing “hate speech,” they can interrogate a clergyman concerning purely religious 
statements. Ironically, Pastor Yancey served twenty years in the Marine Corps. His 
sacrifices were not for the purpose of diminishing the most basic freedoms we enjoy. 

B. Hindu American Foundation report 

Even more recently — February 18, 2007 — a disturbing report was issued by the 
Hindu American Foundation called “Hyperlink to Hinduphobia: Online Hatred, 
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Extremism and Bigotry Against Hindus.” (www.hafsite.org/hatereport) The report, 
which was distributed to all members of Congress, latches onto the buzz surrounding 
“hate crimes” and attempts to characterize peaceful, mainstream Christian efforts to 
proselytize Hindus as hate speech. The report wildly speculates that efforts to convert 
Hindus, including those which express the belief that Hinduism is demonic, could prompt 
a crazed gunman to attack a crowded Hindu temple in America. (HAF report, p. 6.) A 
review of the websites targeted by the HAF report as “hate speech” reveals that many, if 
not all, express purely theological and philosophical disagreements with Hinduism. 

More alanning than the sensationalist rhetoric is the HAF’s willingness to 
sacrifice free speech for the elimination of so-called “hate.” The HAF report quotes 
approvingly Christopher Wolf, formerly for the Anti-Defamation League, who penned a 
2004 article titled, “A Gay and Lesbian Guide to Legal Hate.” In that article, Mr. Wolf 
wrote, “When one witnesses the anti-Semitic, racist, homophobic and Holocaust-denying 
websites that are proliferating, and the hate-mongers who are capitalizing on the Internet 
as a tool to spread their messages, a natural response is, ‘There ought to be a law!’” HAF 
Report, p. 10. The HAF report proceeds to note that many European nations do, in fact, 
restrict “hate” on the hitemet, and the report concludes by urging Internet hosting 
providers to “[t]ake the initiative in removing those websites from their servers which 
wantonly promote, in whatever way, hatred and intolerance towards Hinduism and its 
adherents or any other religion.” HAF Report, p. 33. It bears repeating that HAF seems 
to think anything other than glowing affirmation of Hinduism constitutes “hate.” 

Fortunately, Mr. Wolf and the HAF have not yet succeeded in passing a law 
which restricts expression that they consider “hate speech.” Unfortunately, their efforts 
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are nearing fruition with the consideration of HR 1529. We decry attempts by some 
religious groups to use the vehicle of “hate speech” or so-called “hate crimes” to silence 
diverse and differing viewpoints. This approach runs counter to every notion of 
tolerance, diversity and free expression which undergirds the American experience. 

TTI. Conclusion 

Given the foregoing examples, including open advocacy that certain religious 
viewpoints be squelched or criminally sanctioned, the concerns about HR 1529 are real. 
My testimony today, in focusing primarily on situations originating in California, does 
not even begin to address the countless examples from Europe, Canada, and Australia 
where freedom of speech has been subordinated in the last few years to protections 
against so-called “hate crimes,” many of which involved no physical injury whatsoever. 
A decision by Congress to inject the federal government into the culture wars and 
fundamental theological disputes can only engender further divisiveness and limitations 
on free speech. Let us not forget that the road to hell Is paved with good intentions. I 
urge you not to allow natural feelings of sympathy for crime victims to lead you to enact 
this sweeping legislation which will sacrifice fundamental constitutional rights on the 
altar of political expediency. 
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Mr. Nadler. I thank the gentleman. 

And now we will hear from Dean McDevitt. 

TESTIMONY OF JACK McDEVITT 

Mr. McDevitt. Thank you very much, Chairman. It is a real 
honor today to be here to be able to stand in support of the Hate 
Crimes Prevention Act of 2007. 

I have done 20 years of my life researching hate crimes, talking 
to police officers, talking to victims, and I think that we under- 
stand today that we are in the process of being able to really sup- 
port and take this legislation to the next step. 

In addition, I have trained thousands of law enforcement officers 
over the past 20 years on how to investigate and how to identify 
hate crimes, and in that training, I have learned how difficult hate 
crimes are for law enforcement to investigate and how they need 
the support of outside groups to be able to help them identify it. 

I think that the legislation we consider today can significantly 
improve the lives of victims of hate violence by providing Federal 
assistance, by providing grants and providing additional informa- 
tion on crimes motivated by gender and gender identity and crimes 
committed by juveniles. 

Many points have already been made. A couple of points that I 
wanted to touch on is this legislation — and the hate crime legisla- 
tion around the country — protects all of us. It does not protect spe- 
cial groups. It protects everybody in this room. 

If we were to look at the anti-race hate crimes in the last year, 
11.5 percent of the incidents reported to the police were incidents 
of anti-White hate crime. When we are talking about hate prosecu- 
tions, the prosecutors go forward and bring hate charges on crimes 
that are motivated by hate, not in speech, and as we look at the 
State cases, we see that is the vast, vast majority of cases. 

And one other thing, as an academic, I would say that the hate 
crimes reporting statute of 1990 provided information that would 
allow the academic community to work with law enforcement and 
work with prosecutors to give the law enforcement more tools to be 
able to answer these cases. We were able to develop a typology 
which allowed police officers to do better investigations and end up 
making batter arrests and getting better convictions. 

So what I would say is that one of the keys that we have not 
touched on yet is the role of local law enforcement. As the Chair- 
man said, this bill is to support local law enforcement. It is not to 
move law enforcement out of the way. What I found through years 
of working with local law enforcement is they are the keys to un- 
derstanding hate crimes. They are the keys to being able to deal 
with it, identify it and then develop a case that can result in pros- 
ecution. 

What we have learned from the 1990’s is that the FBI has been 
a strong advocate of local law enforcement in helping to train offi- 
cers in how they would identify and how they would investigate 
hate crimes. The FBI went around the country and did training 
after the 1990 act, and they have been still standing by to help. 

But they have been limited by the ability of local law enforce- 
ment to call on them and resources. This legislation will allow local 
law enforcement to be able to have the opportunity to reach to the 
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FBI when they need it, to get the expertise to he able to conduct 
these investigations and to be able to then come forth with prosecu- 
tions about these crimes which really seriously do tear our society 
apart. 

I think one of the keys to understanding all of this is that we 
understand that these are crimes which are serious to our commu- 
nities. As you have said in some of your opening statements, these 
crimes can tear a community apart. 

As we have spoken to victims around the country and we have 
talked to different groups, one of the things that we tend to hear 
over and over again is that victims feel much better if they are in 
a place where there is a statute that protects him. That is one of 
the most important things they say. Is there a statue? Is there 
something the police can do to protect us? This legislation will 
allow that across the country, to be able to have support, have re- 
sources and to be able to understand further the dynamics of hate 
crimes in the United States. 

Thank you very much. 

[The prepared statement of Mr. McDevitt follows:] 
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I am very proud to appear today in support of H.R. 1592 The Local Law Enforcement 
Hate Crimes Prevention Act of 2007. I will use my time to address some broad issues of 
the characteristics and impact of hate crimes on our society and thus the need for this 
important Federal Legislation, 


Background 

I have been conducting research on various aspects of hate crimes for more than 
20 years and have published two books and numerous reports, journal articles and book 
chapters. I co-authored the first national report on hate crime mandated by the 1990 
Hate Crime Statistics Act, Hate Crimes 1990: A Resource Book published by the FBI in 
1993. I also CO- authored Hate Crime the Rising Tide of Bigotry and Bloodshed with 
Jack Levin in 1993 and Hate Crime Revisited : Americas War on Those Who Are 
Different in 2002. 


1 
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In addition I have co-authored a number of U.S. Department of Justice reports 
dealing with the collection of hate crime statistics including Improvina The Quality and 
Accuracy of Bias Crime Statistics Nationally in 2000 and Bridaina the Information 
Disconnect in National Bias Crime Reporting in 2002, Both of these reports were done 
for the U.S. Department of Justice, Bureau of Justice Statistics and recommended ways to 
improye the accuracy of hate crime statistics. 

In addition I haye trained thousands of law enforcement officers across the 
country in how to identify and inyestigate hate crimes. In working with law enforcement 
officers I haye come to understand how difficult many of these cases are to inyestigate 
and how this bill would assist local law enforcement in the investigation of these very 
serious crimes. 

Nature and Magnitude of Problem 

The terms “hate crime” and “bias crime,” coined during the 1980s, refer to 
behavior prohibited by law in which the perpetrator’s actions are motivated by bias 
against a particular group. Acts of violence motivated by bigotry and hatred have 
occurred throughout history including major acts of genocide such as the Holocaust 
during World War II, and the many acts of “ethnic cleansing” we have seen across the 
globe historically and today. Despite this lengthy history, it is only during the last three 
decades that this behavior has been defined as a hate crime in America and 
internationally and constructed as a social problem which required additional public 
policy and legislation. 
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This legislation that we consider here today can significantly improve the lives of 
victims of hate violence by providing significant federal assistance in the form of grants 
to local law enforcement and by directing the collection of additional information on hate 
crimes motivated by gender and gender identity as well as those crimes by and on 
juveniles. In 1990 when the first federal legislation was passed requiring data collection 
then President Bush declared “The Hate Crime Statistics Act is an important further step 
toward the protection of all Americans' civil rights. Our administration will work with 
Congress to determine whether new law enforcement measures are needed to bring 
hatemongers out of hiding and into the light of justice. And at the same time, by 
collecting and publicizing this information, we can shore up our first line of defense 
against the erosion of civil rights by alerting the cops on the beat” (Bush 1990). H.R. 
1592 significantly extends and supplements this landmark legislation. 

In 2005, a total of 7,160 hate crime incidents were reported to the FBI. Similar to 
other data on crimes reported to the police the 2005 figures represent an undercount of 
the actual number of hate crimes because many victims of hate violence do not feel 
comfortable going to the police to report crimes. The underreporting problem is even 
worse in the most recent 2005 data since two of the largest Cites in the United States 
New York and Phoenix failed to submit any data to the report for that year. I believe the 
legislation we are discussing here today would begin to reverse this problem of 
jurisdictions not participating in the FBt’s hate crime reporting system by reemphasizing 
the Federal Government’ s commitment to protecting victims of hate violence and by 
providing grants as incentives to local agencies. 
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Though limited to those crimes that are reported to the police, national hate crime 
statistics provide a critical measure of the prevalence and distribution of hate crimes 
throughout the county. Between 1995 and 2005, the FBI reports the total number of hate 
motivated crimes reported in the national statistics remained relatively constant ranging 
from a low of 7,160 (2005) to highs of 9,730 (2001), see Appendix 1 which presents FBI 
statistics compiled by the Anti -defamation League (ADL) for the past 1 5 years. The 
relatively stable level of reported hate crime is more troubling when compared to other 
national estimates of violent and property crime (including the FBFs UCR Program) 
which have reported dramatic decreases in all types of crimes over the same period (FBI, 
2005b). 


The one group that experienced an increase in hate violence in 2005 were 
Hispanics. In a report in which virtually every other category of hate motivated crime 
decreased, reported crimes against Hispanic victims increased markedly - from 475 in 
2004 to 522 in 2005. Even in face of substantial disincentives for Latino community 
members to report hate violence, the FBI has documented a disturbing increase in these 
crimes. 


While we know that all hate crimes are not included in the FBFs statistics, it is 
useful to note that a review of the data from the past 10 years reveals remarkable stability 
in the categories across this period. Racial bias continues to be the most frequent bias 
motivation with 56.0% of the hate crimes in 2005 racially motivated. Approximately 
similar proportions of the remaining hate crimes in 2005 were motivated by other biases, 
religious bias, sexual orientation bias and ethnicity and national origin bias. 
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In addition to information about the type of victim, the national hate crime 
statistics provide useful information about the type of underlying crime that has been 
reported. In 2005, 30.2 percent of all hate crime victimizations involved destruction of 
property or vandalism, 30.3 percent involved actions intended to intimidate the victim, 
18.7 percent were simple assaults, and 12.7 percent aggravated assaults. These figures 
indicate that in 2005 almost two thirds of all hate crimes reported nationally involved 
attempts to intimidate or physically harm the victim. 

While some may seek to minimize the impact of hate motivated acts of 
intimidation, thinking they are minor crimes, these are among the most frightening of all 
hate crimes. As an example, if an African-American family moves into a white 
neighborhood and they begin to be harassed the entire family can be severely 
traumatized. Families in the past have had threatening phone calls, lead to threatening 
letters and e-mails, lead to threats to hurt family members, lead to physical damage to 
their property and often leading to a physical attack on a member of the family. Some 
have written of this process of threats and intimidation as acts of “domestic terrorism” 
and that is just how many victims of act of intimidation feel, terrorized. 

Some have suggested that hate crime laws prohibit speech, this is not the case. 
These statutes, including the one we are discussing today, require a crime of violence in 
order to qualify for federal assistance in a local hate crime prosecution. It is important to 
note that hate crime statutes do not designate protected groups, they protect anyone who 
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is attacked on the basis of their race or other characteristic. For example, in 2005, 828 
incidents or 1 1.5% of all incidents were anti- white. In order for this kind of legislation to 
be effective it is essential that these statutes protect all members of our society equally. 

While the number of hate crimes reported is rather small compared to other crime 
categories, the impact of these crimes is very great. It has long been known that these 
crimes are about messages and as such each crimes is intended to send a message to all 
members of the target group that they are not welcome in the community, workplace or 
college campus (Levin and McDevitt 1993). As such, each hate crime affects many more 
people than the individual crime victim. These crimes can tear a community apart and pit 
neighbors against one another. Most importantly, these crimes threaten the very diversity 
that makes this Country great. If members of certain groups are afraid to move into or 
drive through a particular community for fear of attack, America is weaker for it. H.R. 
1592 is a vital next step in sending the message that Americans will not tolerate hate 
motivated violence to be perpetrated on members of our society. 

Impact on Victims 

Research suggests that the effects of hate crimes are in fact unique and may 
produce a more serious emotional, psychological, and behavioral impact on victims when 
compared to similar crimes lacking a hate motivation. Victims of hate crimes often 
experience unusually high levels of fear and may demonstrate post-attack behavioral 
changes, including avoidance or high risk situations or desire for retaliation. In addition. 
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hate crime victims possess an increased risk for experiencing symptoms of depression or 
Post Traumatic Stress Disorder (Barnes & Ephross, 1994). 

There are a number of reasons cited for this more serious impact. First victims 
have generally done nothing to initiate the attack or harassment. Victims in hate crimes 
are generally chosen because they are members of a particular group (or perceived to be 
members) not because of anything they have done. As a criminologist, we know that 
random acts of violence such as these are the most terrifying for victims. An additional 
element of these crimes involves the interchangeability of victims. Since victims are 
chosen based on membership not behavior, any member of the group is equally likely to 
be a target. If an African American family moves into an all white neighborhood, it does 
not matter which family has moved in, the offenders will attack any family regardless of 
what they have or have not done, simple because they are African American. 

In a study I led in 2001 we found differences in victims’ psychological reactions 
to being assaulted, depending on whether the attack was hate motivated or not. The study 
examined data on hate motivated assault victims and a comparison group of non-hate 
motivated assault victims. Results of the survey demonstrate that victims of hate crimes 
experienced increased fear and indicated a greater likelihood of experiencing intrusive 
thoughts, even controlling for the type and severity of crime. Effects experienced by 
victims of hate crime were more intense and lasted longer than those of the non-hate 
victims in the sample. 
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Overall, the victimization which occurs as result of hate crimes is unique in the 
fact that it is two-fold in nature and targets core identity issues. Like any crime, hate 
crime victims experience an initial or primary violation. However, hate crime victims 
may also experience a secondary form of victimization which can include stigmatization 
and even denial of resources based on their status. Like other victims of crime, victims of 
hate crime may ask “why me,” question their perception of the world as a fair and 
equitable place, and even question their own worth. However, unlike other victims, the 
responses experienced by victims of hate motivated crimes when they do in fact report 
the incident to the police may result in an increased feeling of stigmatization or an 
increased feeling of future vulnerability (Berrill & Herek, 1990; Garnets et al., 1990). 

It has also been noted by law enforcement officials and advocates that hate crime 
offenders do not specialize or target one particular group. Individuals who attack victims 
because of one characteristic (e.g., race) do not embrace others who they also view as 
different (e.g., gay men). While hate crime offenders may not specialize, it is the case 
that many victim groups experience unique consequences as a result of their 
victimization. 

Race 

Race has long been one of the difficult issues facing American society, so it is not 
surprising that as indicated above, crimes motivated by racial hatred are the most 
common category of hate crimes reported to the police. Furthermore, along with 
ethnicity and religion, race represents one of the original and most consistently protected 
statuses under hate crime legalization and initiatives. However, there currently exists 
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little research that examines in depth the effects of hate crime on victims of racially 
motivated violence. 

Consistent with studies of hate crime in general, a defining characteristic of 
racially motivated hate crime appears to be the potential vulnerability expressed by 
victims. In a study of Black and White college students, Craig (1999) examined reactions 
to portrayals of hate motivated assault, general assault, and non-violent control scenes. 
Black participants rated the likelihood that they would find themselves in a situation such 
as the hate motivated assault significantly higher than White participants did. 
Additionally, Blacks were more likely than White participants to express suggestions that 
the victim of the hate crime should seek revenge (Craig, 1999). 

It is important to recognize the continued existence of racism and the role social 

belief systems play in the occurrence of hate crimes. In a qualitative study of the 

responses of White students to the occurrence of a campus based hate crime, participants 

indicated they should not personally be held liable, because of their being White, for 

radicalized hatred targeted towards other racial groups (Jackson II & Heckman, 2002). 

However, the role of race relations in hate motivated crime goes beyond the extreme 

racist beliefs of a few. According to Perry (2002): 

Racially motivated violence is not an aberration associated with a lunatic 
or extremist fringe. It is a normative means of asserting racial identity 
relative to the victimized other; it is a natural extension — or enactment — 
of the racism that allocates privilege along racial lines (p.89). 

Hate crime, and racialized violence in particular, targets core identity issues. 

Accordingly, it is important to understand the greater social and cultural context within 
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which such crimes occur. This understanding can facilitate more effective assistance to 
victims of crime targeted on the basis of their race. 

Religion 

In 2005, according to federal hate crime statistics, 15.7 percent of hate crime 
incidents were motivated by hatred based on religious affiliation. Of such religiously 
motivated incidents, 68.5 percent were anti-Jewish, 11.1 percent anti-Islamic, 4.6 percent 
anti-Catholic, approximately and 4.4 percent anti-Protestant. 

From the earliest versions of hate crime legislation, religion has been included as 
a protected status, largely a result of the work of social advocacy organizations, 
particularly of the ADL. Representing one of the most longstanding anti-hate violence 
groups, the ADL has been documenting and publishing data on anti-Semitic and other 
forms of hate violence since 1979 (Jenness & Grattet, 2001). Currently, the vast majority 
of states have laws addressing crimes motivated by religious hatred, and 21 states and 
Washington, DC, have legislation specifically criminalizing interference with religious 
worship (ADL, 2006). According to audit results of the ADL, anti-Semitic incidents 
have declined in 2006 but the proportion of incidents occurring in schools and on college 
campuses has increased (ADL, 2006). One aspect of anti-religious hate crimes is the 
location of the acts of criminal violence. A majority of anti-religious hate crimes are 
targeted at property such as synagogues, churches, mosques, or cemeteries. It has been 
suggested that since it may be hard to identify potential victims as members of a 
particular religion it is relatively easy to attack a symbol of that religion such as a 
mosque, synagogue, or church (Levin & McDevitt, 1993). 
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Hate crimes perpetrated against Arabs and/or Muslims have increased 
dramatically following the events of September 1 1, 200 1 . Hate crimes motivated by anti- 
Islamic sentiment increased from 34 in 2000 to 546 in 2001 — a 1,554 percent increase 
during this time period. Hate crimes based on national origin (other than Hispanic) 
increased from 429 in 2000 to 1,752 in 2001 — a 308 percent increase. While such crimes 
have fluctuated sharply since 2002, the number of anti-Islamic hate crimes remains much 
higher than the pre-September 1 1, 2001 levels. Analysis indicates that anti-Arab or anti- 
Islamic hate crimes increase sharply and dramatically in response to global events. In 
addition, however, there is no doubt that law enforcement officials are now better trained 
and more aware of the possibility of these post-9/1 1 "bacldash" crimes - and are, 
therefore, in an improved position to identify, report, and respond to these crimes more 
effectively. I have no doubt that the same dynamic will occur with gender, gender 
identity, and juvenile hate crime under this legislation's new data collection mandate. 


Sexual Orientation and Gender Identity 

There were 1,171 hate crime incidents targeting sexual orientation reported to law 
enforcement agencies in 2005, representing 14 percent of total hate crime incidents 
reported (FBI, 2006). According to the ADL, 3 1 states and the District of Columbia have 
hate crime laws that specifically include sexual orientation as a protected status, and 16 
of those (50%) collect data relating to anti-homosexual hate crime (ADL, 2005b). The 
majority (60.9%) of incidents targeting sexual orientation that were reported by law 
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enforcement to the FBI were anti-male homosexual, 1 5.4 percent were anti-female 
homosexual, 19.5 percent were anti -homosexual, 2 percent were anti-heterosexual. 

Research suggests that hate motivated crimes result in a severe set of 
consequences for members of the gay, lesbian, bisexual, and transgender (GLBT) 
community. Hate crime survivors had higher levels of depression, anxiety, anger, and 
post-traumatic stress symptoms than victims of non-hate crimes and non-victims (Herek 
et al., 1997; Herek et ah, 1999). In addition, although many hate crimes were committed 
by only one perpetrator, hate crimes against gay individuals were more likely than non- 
hate crimes to involve two or more offenders (Herek et ah, 2002), increasing the 
likelihood of serious injury. Research has also shown that violent hate motivated attacks 
against gay males are often more excessive and brutal than those against other groups 
(see Willis, 2004). In addition a recent report by the National Coalition of Anti Violence 
Programs identified a large proportion of the anti-GLBT assaults involved sexual assault 
or rape (NCAVP, 2006) 

Perhaps more than for members of other groups, gender identity issues can be 
very complex for GLBT individuals, making victimization potentially more severe and 
complicated. Because anti-gay sentiment is still relatively acceptable in American 
society — we can see it from church pulpits, in statewide elections, and in a wide variety 
of media outlets — an individual identifying him or herself as GLBT, may alienate even 
the people closest to him or her. Despite this, hiding one’s identity produces negative 
consequences and can make it more difficult to live ones life. Research has shown that 
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those persons who are committed to their gay identity and do not try hide it from others 
typically experience stronger psychological adjustment (see Garnets et al., 2003). 
Ironically, those who do identify themselves publicly as gay are increasingly likely to be 
victimized (Herek et al., 1997). Thus, embracing a gay identity may act simultaneously 
as a psychological buffer as well as a risk factor. 

Lastly, the reluctance to report hate crime victimization is an essential factor to 
understand in working with victims of anti-homosexual hate crime. For example, Herek 
et al. (1999) found that victims targeted on the basis of sexual orientation were 
significantly less likely to report crime to the police. Victims may fear the insensitive or 
hostile response by police, as well as being “outted” as a result of reporting a hate crime 
(Kuehnle& Sullivan, 2003). Transgender victims appear to be among the most 
challenging of the GLBT victims. Presently there is so little understanding of this group 
and so much misinfonnation that they stand as a group that offenders feel they can attack 
without fear of reprisal. In addition, when victims do attempt to report to law 
enforcement they often find that these officials are either unable or unwilling to take the 
report and commence an investigation. 

The concept of gender identity is an emerging issue in the academic literature. 
Research has demonstrated that hate crimes motivated by gender identity issues are 
among the most misunderstood and ignored hate crimes (Jenness, 2002). Often these 
crimes are ignored because the victim and law enforcement officials are not sure how to 
interpret the attacks. This bill will provide an opportunity to collect information on these 
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challenging incidents and will serve as a basis for deepening our understanding of how 
we might best protect these victims. 

Disability 

A group which has, until recently, often been ignored in the development and 
implementation of hate crime policy and legislation is that of disabled individuals. Hate 
crimes targeting disabled individuals are now legally proscribed in 3 1 states and 
Washington, DC (ADL, 2005b). Disabled individuals represent one of the largest 
minority populations in the United States, and victimization against the disabled is both 
prevalent and seemingly on the rise. Furthermore, this group is often disregarded in 
social, legal, and policy arenas. Both data collection efforts as well as law enforcement 
training procedures have infrequently addressed the disabled population. In fact in the 
most recent FBI hate crime statistics only 53 anti-disability hate crimes were reported, 
totally 0.6 percents of all hate crimes. Violence experienced by disabled individuals is 
often perpetrated in private and thus may be more veiled than other forms of group 
targeted violence. 

Another important difference to recognize is that, unlike other hate crimes in 
which the perpetrator is generally a stranger or a group of strangers (Berek, 1 990; 
Downey & Stage, 1999; Levin & McDevitt, 1993), the perpetrators of crime against 
disabled individuals are often known to the victim and many times may be a person on 
whom the disabled individual must depend (Waxman, 1991). Accordingly, attempts to 
assist this population must pay particular attention to the group’s uniqueness as well as to 
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the fact that disabled victims represent a population that has often been overlooked and 
often only peripherally linked to hate crime initiatives. 

Gender 

Like sexual orientation, gender is often a controversial status category in 
discussions of hate crime. Gender was not included as a protected category under the 
original Hate Crime Statistics Act; it was added as a protected category in the Hate 
Crimes Sentencing Enhancement Act of 1994 (HCSEA), but it is largely overlooked. 
According to McPhail (2002), “the inclusion [of gender] remains more symbolic than 
realized as it is rarely invoked and remains controversial” (p. 130). Despite passage of the 
HCSEA, the FBI still does not collect data on gender. Additionally, only 28 states and 
the District of Columbia have statutory provisions addressing hate crimes committed out 
of gender hatred (ADL, 2005b), and some of those laws appear to be relatively 
ineffective. For example, to prove a hate crime motivated by gender, some statutes 
require that the perpetrator must verbally denigrate women as a class, and in other states 
at least two restraining orders must have been filed against the perpetrator by two 
different women for hate crime charges to be filed (McPhail, 2002). 

One of the main arguments used by opponents of gender’s inclusion as a 
protected category is that crimes against women are typically committed by people 
known to the women, ostensibly violating the interchangeability criterion of hate crime. 
However, hate crimes do not require that the offender and victim be complete strangers, 
only that the offense be committed at least in part because of the victim’s actual or 
perceived membership of a group. For gender motivated hate crimes, the challenge is 
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identifying when acts of violence against women are motivated by specific hatred of 
women as a class or are more broadly caused by existing power differences between men 
and women commonly found throughout American society. 

One of the most challenging aspects of dealing with the issue of gender based hate 
crime is the lack of data about these incidents. H. R. 1592 will take a major step towards 
dealing with this issue. By including gender and gender identity as categories for 
reporting by local law enforcement, this bill will provide for the collection of data that 
will allow us to understand the dimensions and impact of these acts of violence in ways 
that we have never before had available to us. 

Hate Crime Offenders and Offender Typology 

As discussed previously, hate crime offenses differ significantly in their defining 
characteristics from other crimes not motivated by hatred. For example, the FBI has 
identified as an indicator of hate or bias crimes that these offenses tend to be excessively 
brutal where often the force used is far beyond what is necessary to subdue a victim. 
Furthermore, hate crimes are generally perpetrated on strangers in acts that can often 
appear to be random, senseless, or irrational. As discussed above, victims are selected 
based on their group affiliation, not personal attributes. Finally, hate crimes are 
perpetrated by multiple offenders more often than is the case in non-hate crimes (Levin & 
McDevitt, 2002). 

Hate crime perpetrators may be somewhat distinct in comparison to other 
criminals. For example, in a study of undergraduate perceptions of hate crime victims 
and perpetrators, participants viewed perpetrators of hate motivated crime as being more 
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culpable than perpetrators of non-hate crime (Rayburn et al., 2003). Further, in a survey 
of law enforcement, the majority of hate crime investigators indicated that they viewed 
hate motivated incidents as more serious than similar crimes not motivated by hatred 
(McDevitt et al., 2000). 

In a review of 169 hate crime cases investigated by the Boston Police Department, 
thrill hate crimes were found to be the most frequently motivation, distinguishing well 
over half of all hate incidents. Thrill crimes are characterized by a desire for excitement 
and may be typified by an immature desire for power. Thrill offenses are often 
perpetrated by groups of teenage or young adult oftenders, with offenses occurring on the 
victim’s “turf” In comparison to other perpetrators, there is often less of a commitment 
to hatred in such offenders (McDevitt et al., 2002). In many of these cases, young men 
looking for excitement or thrills decide to attack someone who they perceive as different. 
Based on messages they have received from our culture, these young criminals do not 
think anyone will care if they attack a member of one of these target groups. 

Defensive hate crimes represent the next most common type. These crimes are 
committed when perpetrators attack victims believing that the perpetrator i s protecting 
valuable resources or defending his or her neighborhood, w'orkplace or college campus. 
As with thrill offenses, defensive crimes are often perpetrated by groups of teenagers or 
young adults, but in contrast, most defensive hate crimes occur in the offender’s 
neighborhood not the victim’s. It is the offender’s “turf’ being defended. A common 
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example of defensive hate crimes involves harassment suffered by a Black family who 
moves into an all White neighborhood (McDevitt et al., 2002). 

The third most common hate crime motivation is that of retaliation. Retaliatory 
offenses occur in reaction to a perceived hate crime. Here, it is not important whether in 
fact an assault occurred, only that the offender believes it took place. Retaliatory 
offenders are likely to act out individually, often seeking out a victim to target in the 
victim’s own territory. Victims are selected because they are perceived to be a member 
of a group even if they had no involvement in the original precipitating incident. 

Finally, the least common, but potentially most critical motivation for hate crime 
offenders is that of mission offenders. Mission offenders perceive themselves to be 
crusaders whose lives are completely committed to hatred and bigotry. Mission 
offenders may operate in groups (in affiliation with an organized hate group) or alone 
(such as in the example of Timothy McVeigh) (McDevitt et al., 2002). While mission 
offenders are not actually involved in many hate crimes, they are involved in many of the 
most serious hate crimes. These offenders are typically very difficult to identify 
particularly by local law enforcement. They often cross state lines to attempt to instigate 
hate motivated violence. This legislation would significantly improve local law 
enforcement’s ability to identify, investigate and ultimately prosecute these most serious 
hate crime offenders. 

Overall, typologies categorize perpetrator motivation and can assist law 
enforcement and other agencies to better detect hate motivated crime when it occurs. In 
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fact, the FBI incorporates the McDevitt et al. (2002) typology in its agent training 
curriculum. These typologies also provide guidance for more empirically based research 
addressing the etiology of hate crimes and intricacies that may exist among diverse 
perpetrators. Ultimately, a better understanding of motivation for hate crime will lead to 
stronger policy and prevention strategies. 

Juvenile Involvement Hate Crime 

Much research has pointed to the number of juveniles involved in hate crimes. An 
analysis I participated in with other colleagues determined from National Incident Based 
Reporting System (NIBRS) data that 29% of the identified offenders in the national 
sample were under 18 years of age. An additional 26% were between 18 and 24 years of 
age resulting in fully 55% of the identified hate crime offenders being juveniles or young 
adults (Nolan, Mencken and McDevitt 2005). As with most crimes juveniles are 
disproportionately represented in hate crimes and part of the reason for this is their lack 
of experience and fear of the increasing diversity of our society. This legislation will 
advance our understanding of juvenile involvement in hate crimes, which the data cited 
above indicates is substantial, by increasing the amount of information available about 
hate crimes committed by or upon juveniles. 

Role of Law Enforcement 

It has long been known that one key to effectively addressing hate crimes is the 
role played by local law enforcement. Most hate crimes that come to official attention are 
first reported to the local police of sheriff s office. Supporting the work of these crucial 
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agencies is paramount if we are to deal with hate violence in a comprehensive manner. 
This legislation provides tools to local law enforcement to assist them in the investigation 
and prosecution of hate crimes. This is critically important assistance because of the 
unique challenges posed in the investigation of hate crimes. Our previous work on 
reporting of hate crimes identified that since hate crimes are relatively rare events, having 
expertise to draw from when an officer encounters a crime that she or he thinks might be 
hate motivated is essential to properly investigating and prosecuting a particular incident 
(McDevitt et al 2002). Since victims will often deny that bias was the motivation for the 
crime, responding officers must be trained on what questions to ask to properly identify if 
an attack if hate motivated. Questions such as the e.xistence of prior threats and 
harassment, the excessive brutality of the attack, the language used in the attack can be 
important elements of the crime that could indicate that it was hate motivated. These 
indicators have been developed and circulated by the FBI who in the early 1 990s trained 
a large number of local law enforcement agencies in techniques of identifying and 
investigating hate crimes. This legislation makes access to the FBI for this land of 
expertise even more available. Additionally, these crimes do require additional 
investigatory time. The police must develop additional evidence of the bias motivation of 
the offender and this takes additional time and resources. The funding made available 
through HR 1 592 will be highly valuable to law enforcement allowing them to spend the 
time that is necessary to solve these important crimes. 
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Hate Crime Reporting and Statistics 

Over the last two decades significant efforts have been made to enhance the 
quality of information about the existence and prevalence hate crimes in the United 
States. With the passage of the Hate Crime Statistics Act (HCSA) in 1990, the Attorney 
General charged the FBI to establish the first national hate crime data collection and 
reporting program. Utilizing the FBI’s existing Uniform Crime Reporting (UCR) 
Program, local, county, and state law enforcement agencies began to submit information 
about hate crime incidents to the FBI. Incorporating the new hate crime data collection 
effort into the UCR program was a critical decision, as the UCR program has been an 
accepted method of national data collection for over 70 years. Today more than 17,000 
local, county, and state law enforcement agencies participate in the UCR program. 
Despite these advantages, hate crime data collection and reporting have remained 
challenges for many agencies. 

The number of agencies participating in the national hate crime data collection 
program has grown considerably since the program’s initial years. In 1991, 2,771 law 
enforcement agencies participated in the national data collection program by submitting 
statistics on the number of hate motivated crimes that come to the attention of their 
agency; by 2004, that number had grown to nearly 13,000 agencies. Even with this 
remarkable growth still only three-fourths of those agencies that participated in the 
general UCR program also participated in the national bias crime data collection 
program. As a result, the national statistics on hate crime are missing information from 
many police agencies across the country. 
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Despite the growth in the total number of agencies participating in the hate crime 
reporting program, many major cities report no hate crimes or surprisingly low numbers 
of hate crimes. Today nearly 85 percent of participating agencies report no hate crimes 
according to the most recent FBI report. While reporting zero hate crimes may 
accurately reflect the number of hate crimes in many jurisdictions, scholars suggest that 
some agencies, particularly in larger, more diverse communities, are not fully and 
accurately collecting infonnation on and reporting hate crime (McDevitt et al., 2003). 
For example, in 2005 two states reported 0 hate crimes (Alabama and Mississippi). 
Similarly in 2005 , a number of major cities failed to participate in the data collection 
program, including New York City and Phoenix mentioned above. In total 5 Cities with 
populations over 250,000 failed to participate in the national reporting program and 20 
cities between 100,000 and 250,000 population failed to participate in the program. The 
passage of this legislation with its opportunity to acquire federal grants should provide a 
strong incentive to local communities to participate in the important national crime 
reporting program. 

Assistance was provided in compiling and drafting this testimony by Dr Amy Farrell, 
Russell Wolff and Danielle Rousseau of Norlheaslern Universily College of Criminal 
Justice and Institute on Race and Justice. 
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Mr. Nadler. Thank you. 

And I thank the witnesses. 

I will begin the questions by recognizing myself for 5 minutes. 
My first two questions are to Mr. Lawrence. 

In his testimony, Mr. Lynch mentions the murders of Matthew 
Shepard and James Byrd as examples that Federal assistance is 
not needed. However, wasn’t the Laramie Police Department forced 
to furlough five employees in order to fully investigate and pros- 
ecute the crime, and didn’t Jasper, Texas, apply for and receive 
$284,000 in special Federal grants to enable it to do that? 

Don’t these two examples actually show that Federal assistance 
is needed to provide a crucial backstop for State and local authori- 
ties? 

Mr. Lawrence. Absolutely, Mr. Chairman. In both cases. Federal 
authority was needed or Federal support was needed, and what ac- 
tually happened in Jasper, Texas, where Federal funds were pro- 
vided and where Federal support actually came because of the use 
of public highways, which, in fact, was only tangential in the re- 
ality of the case of James Byrd. It became essential because of the 
way in which the statute was written. The reality of the James 
Byrd murder case is it was a racially motivated murder. That is 
where the Federal interest came from. So I think that is exactly 
right. 

I would also add that in both cases where they were murder 
cases, one is tempted to say you do not need an additional penalty 
because of the existence of the death penalty. The fact is the vast 
majority of bias crime cases are not murder cases. They are assault 
or vandalism. With the enhanced punishment, it would make a 
great deal of difference. 

Mr. Nadler. Thank you. 

And also, in his testimony, Mr. Lynch discusses the Supreme 
Court ruling in Lopez as limiting Congress’s ability to federalize 
criminal activity on the basis of affecting interstate commerce. 

Now there is a subsequent Supreme Court case, U.S. v. Morri- 
son. Doesn’t that case clarify Congress’s authority in such matters 
and does this legislation meet the requirements for constitu- 
tionality as set forth in Morrison? 

Mr. Lawrence. I think it does. I think Morrison actually is a 
case in which the Supreme Court struck down a part of the statute 
and gave a blueprint to Congress as to how to go about doing these 
cases in the future and these statutes in the future and make clear 
that they wanted Congress to be more careful as to how it impli- 
cated the Commerce Clause authority. 

The exact piece of the Supreme Court ruling in Morrison was 
that a jurisdictional predicate was essential to uphold these stat- 
utes. That is precisely what this statute has. It requires a tight 
nexus between interstate commerce and the actual bias crime in- 
volved, and the prosecution must prove that and, as any other ele- 
ment of the case, must prove it beyond a reasonable doubt. 

Mr. Nadler. Thank you. 

Attorney General Shurtleff, one of the arguments we hear from 
opponents of this legislation is that it will interfere with the au- 
thority of State and local law enforcement. Your presence here 
today suggests that State authorities would welcome this legisla- 
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tion. You mentioned 26 attorneys general, which is a majority of 
the State attorneys general. 

Could you give an example of how this legislation will he bene- 
ficial for State and local law enforcement? 

Mr. Shurtleff. Mr. Chairman, thank you. 

After September 11 and before Utah had an enforceable hate 
crimes statute, a man bombed a local Pakistani restaurant named 
Curry in a Hurry. Because Utah did not have an enforceable law, 
we absolutely had to rely on the limited Federal Government juris- 
diction in that case to be able to bring some punishment. 

Mr. Nadler. Since Utah now has such a law, why do you need 
a Federal law? 

Mr. Shurtleff. Well, in fact, we have a law. It is not based on 
categories. It is only based on an enhancement that the judge can 
give. It is not an automatic enhancement. So we prefer the ability 
to have very articulated categories. 

It is also the fact that it consistently says “at the request of the 
State,” working with the State or local authorities. We have some 
excellent relationships with the Federal Government when it comes 
to crimes that cross State borders — for example. Project Safe 
Neighborhood involving guns or Internet Crimes Against Children, 
Project Safe Childhood, and so forth. 

In this case, in these types of crimes, so often the target group 
goes beyond State borders. In those situations, we really need the 
Federal Government to step in and help us out. 

Mr. Nadler. Thank you. 

Some opponents claim that this legislation will interfere with 
first amendment rights of speech and association by requiring pros- 
ecutors to inquire into assailants’ past associations to prosecute 
cases. Briefly, because I have one more question, can you speak to 
this issue? 

Mr. Shurtleff. Absolutely. In fact, those examples given by Mr. 
Dacus are really red herrings because none of those would be 
charged in this case because you have to have a specific felonious 
crime, a crime of violence, plus the perceived motivation by preju- 
dice or bias. 

But in addition, it specifically states in the rules of evidence that 
prosecutors cannot use evidence of expression, of their associations. 
They may belong to hate groups, they may have actually written 
things regarding their hatred toward certain groups, but we have 
to be able to use those as exact evidence of the crime and the evi- 
dence specifically relates to the crime. 

So you would have to have a situation where the pastor, for ex- 
ample, in a meeting would say, “Let’s go burn down a mosque be- 
cause Islam is the devil,” and then lead the group down there to 
burn the mosque. 

Mr. Nadler. Okay. Thank you. 

Final question. Dean McDevitt: The legislation would add gender 
and gender identity to the categories of hate crime statistics col- 
lected by the FBI. Briefly, why would the addition of these cat- 
egories be so crucial in your opinion? 

Mr. McDevitt. I think that one of the things that we can start 
to understand in this by starting to get the data for this is: What 
is a gender hate crime? 
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I think that different States are struggling now with how to de- 
fine it — as you have seen in different States, some of the limita- 
tions on how to define it are really setting the har awfully high — 
and also gender identity crime. This will allow the FBI to accumu- 
late information and pass it back to local law enforcement about 
what are the characteristics of these crimes so they can investigate 
them, so they can go forward and be able to prosecute them. 

Mr. Nadler. Thank you very much. 

My time is expired. I now recognize for 5 minutes the gentleman 
from Texas. 

Mr. Gohmert. Thank you, Mr. Chairman. 

First of all, Mr. Ritcheson, you certainly have the sympathy and 
the admiration of all of us here on this panel and I think the wit- 
nesses with you. What you went through is intolerable. 

As I understand it, the perpetrators were prosecuted under local 
law — is that correct — State crime law? Is that your understanding? 

Mr. Ritcheson. Yes, sir. 

Mr. Gohmert. And did they both get the life sentence? 

Mr. Ritcheson. One of them, David Tuck, received a life sen- 
tence, and Keith Tanner received 90 years. 

Mr. Gohmert. How many years? 

Mr. Ritcheson. Ninety years. 

Mr. Gohmert. Ninety years. 

Mr. Ritcheson. Yes, sir. 

Mr. Gohmert. And in Texas, anything over 60 years is computed 
as a maximum or a 60-year sentence. 

So the law we are passing today, as horrible as that was in your 
situation, this law really would not affect it. They already basically 
got, in effect, a maximum sentence under State law. Is that right? 

Mr. Ritcheson. Yes, sir. 

Mr. Gohmert. Okay. 

Dean Lawrence, you had mentioned the mental harm that obvi- 
ously accrues to anyone who is a victim of a hate crime. Have you 
done any or have you seen any studies on the mental harm to vic- 
tims of random, senseless acts of violence? Are you saying they are 
not affected nearly like somebody that is a victim of a hate crime? 

Mr. Lawrence. No, I would not say that they are not affected 
at all, certainly, and that is why there are severe penalties for 
those crimes. But I guess I would say two things. 

One is that studies that have been done and cited in my written 
testimony show that overwhelmingly victims of bias crimes do suf- 
fer higher levels of depression, of hypertension and of a sense of 
alienation from society. It is hard to do exact comparisons, because 
what would the exact same crime look like without bias motivation, 
but the studies that have been done, both in the workplace and in 
other studies, demonstrate that. 

The other thing, of course, is that this statute itself is not a pen- 
alty enhancement statute. It is about giving additional Federal au- 
thority — 

Mr. Gohmert. Well, you are aware it sets new penalties. It cre- 
ates new hate crimes. Are you aware of that? 

Mr. Lawrence. Correct. 

Mr. Gohmert. Yes. 
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Mr. Lawrence. But the point is that what this is really about 
is the articulation of a special category of crime, and although I 
certainly believe and have written that there should be 

Mr. Gohmert. Well, basically, we are federalizing a State crime 
at this point. Certainly, it is federalizing Texas State crime, and I 
appreciate your perspective. 

Attorney General Shurtleff had indicated we need federal — and 
I have heard you say a couple of times this will only apply to felo- 
nious assaults or actions. 

You are aware of the language in this bill that makes it a crime 
for bodily injury — and I am not familiar with Utah laws — but in 
Texas, bodily injury is a simple assault, even just pushing some- 
body, even touching somebody offensively, where someone can 
claim even no matter, as the law says in Texas, how temporary the 
pain or discomfort might be. That is sufficient to be bodily injury. 
You are aware of that right? 

Mr. Shurtlefe. Well, I am aware that there are actually two dif- 
ferent types of crime described. The one is at the request of the 
State they can come in only in the case of violent felony plus 

Mr. Gohmert. Well, I am asking you specifically about the of- 
fenses that are created here and the conduct that is addressed and 
that it involves either something involving a fire, a fire arm or 
something like that, but there is an aura between those, and the 
first one is for causing bodily injury. You have seen that, right? 

Mr. Shurtleff. I have seen that. I was trying to explain. Rep- 
resentative, that it is two-part. That part has to do with the spe- 
cific evidence of crime being involved with interstate commerce and 
across State borders and so forth. Yes. In that case, it is limited 
in within those certain categories, but it also, in section 4, requires 
a violent felony. 

Mr. Gohmert. Well, but that does not address my point. You 
keep saying felonious conduct. In Utah, is a simple assault a fel- 
ony? 

Mr. Shurtleff. No, it is not, but I am saying this proposed law 
does include both the felonious conduct and also different types of 
crimes for 

Mr. Gohmert. Okay. So you referred to it as felonious because 
we are creating a new law that makes a simple assault a felony 
under Federal law. But, right now, as the law stands, it is not felo- 
nious conduct to simply push somebody or commit a simple assault. 
Isn’t that correct? 

Mr. Shurtleff. It is, but as I am trying to point out to the rep- 
resentative, there two parts in this proposed law. What I refer to 
as the felonious conduct is one section. You are referring to another 
section. You are absolutely correct. In that section with regard to 
interstate commerce, it only requires battery which would not be 
a felony. 

Mr. Gohmert. Okay. Well, I appreciate you making the distinc- 
tion that there are two parts because, earlier, you made the blan- 
ket statement that this will only apply to criminal felonious con- 
duct, and you broke that up, but I am glad you clarified so it does 
not just apply to felonious conduct. 

Also, I would like to comment in my last 30 seconds. The Chair- 
man had made the comment about my opening statement, and I 
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have tremendous respect for the Chairman. I admire him greatly 
as an individual. 

You talk about the debate and conduct. We go after it pretty good 
with words in this body, but I know you would never harm me 
physically and I would never harm you physically, and that is a 
distinction that we make. So, hopefully, we will not end up commit- 
ting crimes just by our debate. 

But I thank the Chairman. 

Mr. Nadler. I would point out the last caning on the floor was 
in 1859 and helped bring on the Civil War. 

Thank you very much. 

I will now recognize the distinguished gentleman from Michigan, 
the Chairman of the Committee. 

Mr. Conyers. Thank you, Mr. Chairman. 

Boy, am I relieved to find out that we will not go to violence in 
this Committee now that Mr. Gohmert has assured me of my safe- 
ty- 

And I can mutually assure you of your own, Mr. Gohmert, as one 
who has supported and led this legislation for a decade. 

Let me start with Mr. Dacus, because I want you to know that 
this is a pretty friendly Committee you are coming before. There 
are different kinds of Committees, different levels of debate, but I 
just want you to be assured — and I want to know that you are — 
that unless there is a violent act involved in the act being debated, 
there is no hate crime involvement at all. 

And so that would mean, sir, that every one of your examples 
would not have any application to the bill that is under consider- 
ation. 

Mr. Dacus. May I respond? 

Mr. Conyers. Yes, of course. 

Mr. Dacus. Thank you. I appreciate you making that point. 

The truth of the matter is, in California, the first thing that was 
enacted was a hate crime bill based upon harm, and now built from 
that was the California Education Code section which was cited by 
Reinhardt, and specifically 220 directly applies in references to 
those violent hate crimes. 

Mr. Conyers. In other words, you are telling me then that there 
can be prosecutions that do not involve violent conduct? 

Mr. Dacus. In California, that is correct, and the point is that 
first we had the hate crimes involving violence, and then from 
there we have built these other legislative avenues. 

Mr. Conyers. Okay. Let’s do this 

Mr. Dacus. That is the road we have started down. 

Mr. Conyers. Can I send you some information about that? Be- 
cause I see that this is going to take up more time than I wanted. 
I did not know you were aware of what I am saying, but we will 
all stay tuned. 

Now, ladies and gentlemen, the fact of the matter is that we 
have been federalizing State criminal conduct for a long time. I 
mean, this is not a new leap into criminal jurisprudence. And I do 
not know why my staff calculated this on the basis of Federal 
crimes enacted into law during Republican control of the Congress, 
because I am sure Democrats did it as well, but I count at least 
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about 20 different Federal crimes which were already a crime in 
the State. 

So it seems to me that to come at this late date to discuss wheth- 
er this is constitutional or not is a little too late. I am sure it is 
going to be tested in the courts, that is the American way, and we 
expect that it will be. 

This concept started in 1985 — Barbara Canales started the intro- 
duction of this legislation, and it has evolved, I think, in a very im- 
portant and significant way, and so I want all of us to realize that 
we are not doing anything really that new here. What we have 
done is refine and tailor in a very important way. 

Now, as the one person on the Committee and almost in the Con- 
gress that was here for the Voter Rights Act of 1965, this discus- 
sion is sort of amazing. We are always in a circular path here in- 
stead of trying to move forward. We come back to some of the 
seemingly lame excuses for why we should not go forward. 

The Chairman of this Subcommittee has indicated there are 
thousands of these acts still going on, and what we need to under- 
stand is that we are not taking jurisdiction away from States; we 
are only complementing them where it is necessary, and so it is in 
that spirit that I commend all of the witnesses for coming today to 
join in what I hope will be the final set of hearings on hate crime 
legislation in the Congress. 

Mr. Nadler. I thank the gentleman. 

I now recognize for 5 minutes the gentleman from North Caro- 
lina. 

Mr. Coble. I thank you, Mr. Chairman. 

As our distinguished Chairman from Michigan said earlier, one 
of the reasons for being here is to engage in dialogue and to ex- 
press some disagreements if, in fact, there are any. 

I appreciate the witnesses being here today. 

I would like to know — and perhaps I cannot get it today — if the 
number of reported hate crimes has decreased since 1995. I think 
that is the first year that a hate crimes report was published. Fur- 
thermore, several States have enacted hate crimes, and I would be 
interested in knowing also what sort of impact those State enacted 
crimes have had on the number of reported hate crimes. 

The problem I have with hate crimes is I fear that for the most 
part they are duplicative. A crime is committed. It seems to me, in 
most cases, that would be addressed or there would be a remedy 
on the books already. So we will talk about that at another time. 

David, we thank you for being here, and I am pleased that your 
attackers were awarded extended sentences. They obviously de- 
served it, from what you tell us. 

Mr. Lynch, you commented about the relocation of the FBI re- 
sources for terrorism, and I think there is some merit to be said 
for that. Do you have any concerns with the definitions proposed 
by H.R. 1592? And, if so, share them with us. 

Mr. Lynch. It is not so much the particular nitty-gritty defini- 
tions, Mr. Chairman. I think, going back to your point about it 
being duplicative, these are federalizing crimes that are already on 
the State and local books, and once they are on the Federal books, 
then there will be pressure for Federal investigators and Federal 
prosecutors to start investigating those crimes, the stuff that is al- 
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ready being prosecuted at the local level. And that is necessarily 
a diversion from what I think should be the FBI’s main focus, 
which is foreign threats, espionage, al-Qaeda and so forth. 

Mr. Coble. I thank you, Mr. Lynch. 

Mr. Dacus, what effect, if any, would result from criminal inves- 
tigations that focused on an accused’s political views, philosophy, 
prior statements, membership in organizations, once the motive for 
the crime is an element. A; and, B, what checks, if any, are there 
on Federal prosecutors seeking access to such information? 

Mr. Dacus. Well, to answer the first question, you basically have 
inquisitions of not only individual’s faith and beliefs, but with re- 
gards to those he knows, his friends, his clergy, his family, and not 
just immediately, but those in the past, going back as far as the 
prosecution felt necessary. That is, in essence, what we would have 
as a religious inquisition or political inquisition, and I think that 
is abhorrent to the whole concept of civil rights and true civil lib- 
erties. 

As far as what you said with regard to what checks are in place, 
I like to contend that I am an expert to be able to answer that, but 
I am not. I can just simply say that, presently, there would gen- 
erally tremendous discretion to inquire is needed so as to justify 
proving up the case, but I think there would be others who are 
more equipped perhaps, our former attorney general from Cali- 
fornia perhaps might be even better than that to answer that part 
of the question. 

But without question, it would open the door for inquisitions, and 
that is not an if It is just a matter of when and who is going to 
have to face it, like the pastor faced that I mentioned earlier. 

Mr. Coble. Thank you, Mr. Dacus. 

Mr. Chairman, I see the red light is not yet illuminated, so I will 
yield back my time. 

Mr. Nadler. I appreciate that, despite the fact that the red light 
has not yet flashed. I thank the gentleman. 

With that, I will recognize for 5 minutes the gentlelady from 
California. 

Ms. Waters. Thank you very much, Mr. Chairman. I would like 
to thank you for holding this hearing. 

I would like to thank Mr. David Ritcheson for coming in sharing 
with us what you went through and how your life was endangered 
by a hate crime, and while the State to prosecute, there are many 
States that still are insulated and are not prosecuting. 

But I know that I am not going to be the law-and-order person 
on the Committee today. I am considered a liberal, a progressive, 
and I have colleagues on this Committee who are law and order 
who look for ways to get tough on crime and who use every oppor- 
tunity to try and make sure that we catch criminals who not only 
commit crimes, but heinous crimes. 

I am also sitting here and reflecting on the history of this coun- 
try, and I am thinking about Emmett Till who was murdered, the 
young man that went down during the summer from Chicago to 
Mississippi, and who was badly beaten and killed. When his body 
came back, it was on the front pages of all of the Black newspapers 
and magazines in the country. There was never any prosecution in 
that case. 
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And I am thinking about the four little girls in Alabama, who 
were bombed at church and the fact that it was just last year that 
I think we finally brought someone to justice on that. 

But, of course, history is replete with cases of people of color that 
are harmed, killed, maimed, and still today in 2007. We hear about 
cases in small towns and cities and States where we do not think 
we are getting justice. 

So I know that all of our panelists here today would like to see 
everything possible done to apprehend and prosecute people who 
commit hate crimes, and I think that despite the fact that there 
has been some discussion about Federal jurisdiction, I think every- 
body at the table would say that you would support apprehending 
and bringing to the bar of justice anyone that would harm, kill or 
maim someone based on color or religion. 

Is that right? Do we have anybody that disagrees with that? 

Mr. Lynch? 

Mr. Lynch. Restate that, please. 

Ms. Waters. You talked a lot about Federal jurisdiction, and 
under 18 USC 245(c), only if a crime motivated by racial, ethnic or 
religious hatred is committed with the intent to interfere with the 
victim’s participation in one or more of these activities, you would 
agree with that. 

I mean, you do not really object to the Federal jurisdiction that 
is in existing law now for hate crimes? 

Mr. Lynch. Well, I do think there are some problems with exist- 
ing law. It depends upon 

Ms. Waters. You think it goes too far? 

Mr. Lynch. It depends upon what section of the Constitution this 
Federal statute rests upon. Is this based upon the Commerce 
Clause? Is there some type of connection between a Federal pros- 
ecution here and commerce? I think that that is problematic under 
the Supreme Court’s ruling in the Morrison case. 

Ms. Waters. So it is your belief that there should be no Federal 
jurisdiction whatsoever, it costs too much money, it takes up too 
much time of the FBI, et cetera, et cetera? Is that what you be- 
lieve? 

Mr. Lynch. No. When you mentioned the Emmett Till case, there 
was actually a criminal prosecution involved in the murder of Em- 
mett Till, but what you may recall, there was not a just result in 
that case. The State court proceedings were thoroughly corrupt in 
that murder prosecution, where you had basically a corrupt sheriff. 
I believe he testified on the behalf of the defendants in that case, 
and so the proceedings in the State court prosecution were thor- 
oughly corrupt. I do think under section 5 of the 14th amendment, 
there is a basis for Eederal prosecution against State officials act- 
ing under the color of law for violating the rights of individuals. So, 
in that respect, there is Eederal jurisdiction. 

Ms. Waters. But you talk alsout Eederal prosecution for those 
acting under the color of law. I am talking about the perpetrators 
of hate crimes. You believe that there should be no Eederal juris- 
diction for perpetrators, that that should be left to the States. Is 
that right? 

Mr. Lynch. Yes, I would have to 
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Ms. Waters. You think we go too far if we do everything possible 
to apprehend and prosecute, and to make sure that these insulated 
jurisdictions who do not carry out their duty and carry out the law, 
we should not spend too much money and time on that kind of 
thing. It is unconstitutional. Is that what you believe? 

Mr. Lynch. Well, you have mentioned insulated jurisdictions, 
and as I read the bill and the findings, there is no finding in this 
bill that State and local jurisdictions are being derelict in their 
duty and are failing to prosecute violent crime. 

Ms. Waters. Unanimous consent for 30 more seconds. 

Mr. Nadler. Without objection. 

Ms. Waters. Thank you very much. 

The findings may not be particularly identified as set forth in 
this legislation, but the Chairman of the Judiciary Committee, who 
just cited his tenure here in Congress, this African-American man, 
does not need to have anyone tell him that there are no findings 
that such things happen. He knows from experience. 

I yield back the balance of my time. 

Mr. Nadler. I thank the gentlelady. 

I now recognize for 5 minutes the distinguished gentleman from 
California. 

Mr. Lungren. Thank you very much, Mr. Chairman. 

I frankly have not made up my mind on this bill yet because of 
the number of different issues that are presented. On the, you 
know, basic question about hate crimes as to whether they are to- 
tally duplicative or whether they have a separate legal basis, I 
think the Supreme Court answered that when, on the one hand, 
they found unconstitutional one State hate crimes in the 1990’s 
and then later on upheld another. 

When I was attorney general of California, we declined to submit 
an amicus brief with respect to the one that was turned down be- 
cause we did not think it was articulate enough in defining the dif- 
ference between conduct and thought, and yet the second one, 
which paralleled the California statute, did pass constitutional 
muster. 

I think the question here is really what would be the effect of 
this law. I mean, that is what I am trying to figure out. 

I think it was 1991 in California. We had a total of about 3,500 — 
that is 3,500 — murders in our State, yet we did not believe that 
most murders should be taken over by the Federal Government be- 
cause of the numbers. 

I asked staff to get me the numbers of the hate crime incidents 
reported, and at least according to official documents, in 2005, 
there were 7,163 hate crimes reported, and in that same year, 
there were 1,017 violent incidents reported based on bias for sexual 
orientation, so approximately four incidents per million of popu- 
lation of violent incidents based on bias for sexual orientation 
versus the national crime rate of 492 incidents per 1 million, or 1.4 
million overall. 

I do not mean to slight any crime whatsoever, I want it to be 
very clear, or any victim of any such crime, but the question is: 
Where are we going to array our assets? If we pass this bill, do we 
really believe that the FBI will have the opportunity to spend sig- 
nificantly more of its time on investigating these hate crime cases? 
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If so, will that be to the exclusion of other things that we are at- 
tempting to get them to do? 

This Committee knows and the Crime Subcommittee knows that 
we are having a difficult time having the FBI transform itself into 
an elite counterterrorism operation right now. So it is really not a 
question for me as to whether there is an absolute constitutional 
predicate, although I do think there are some questions we have 
to answer. 

It is a question, Mr. Lawrence, of what do you think we will 
achieve by this. If this bill passes, is it your belief that a significant 
portion of the assets and personnel of the FBI will be directed to 
this and that that would be the substantial good that would be 
done by this bill? 

Mr. Lawrence. Absolutely not. I think the substantial good that 
would be done is that in certain instances, the FBI — and ultimately 
the U.S. attorney’s offices — would be available as a significant and 
very important backup to State law enforcement. 

But this is not just hypothesizing. The bill itself specifically sets 
out very strict requirements for Federal involvement, requires a 
certification by the attorney general or the attorney general’s des- 
ignate, and that in itself is limited to specific circumstances in 
which the State asks to be involved, in which the State declines ju- 
risdiction, or other very, very limited situations. 

One would expect that States that had strong bias crime laws, 
bias crime investigatory units and prosecutorial offices would use 
very few Federal resources on this and perhaps none. One would 
expect that States that do not would use more. Overall, one would 
expect not to have a major diverting of attention by the FBI. Quite 
the contrary, one would expect to have expertise by the FBI in very 
targeted areas in situations in which the States do not have the po- 
litical, financial or expertise to bring to bear on these cases. 

Mr. Lungren. I thank the gentleman. 

Mr. Nadler. I will now recognize the distinguished Member from 
Georgia. 

Mr. Johnson. Thank you, Mr. Chairman. 

I would like to first say how much I appreciate the efforts of 
Chairman Conyers in doggedly pursuing this legislation throughout 
the years. 

This legislation removes unnecessary jurisdictional barriers to 
permit the U.S. Justice Department to prosecute violent acts moti- 
vated by bias and hate and complement existing Federal law by 
providing new authority for crimes where the victim is inten- 
tionally selected because of his or her gender, gender identity, sex- 
ual orientation or disability. 

Now Mr. Dacus is it — or Dacus? 

Mr. Dacus. Dacus. 

Mr. Johnson. Yes. It is interesting that you claim to decry at- 
tempts to silence diverse and differing viewpoints, including those 
who would condemn homosexuality or those who would condemn 
persons who practice Islam, but yet isn’t it a fact that you were re- 
cently involved in representing a number of parents in California 
in filing administrative complaints with their school districts to opt 
their children out of lesson plans that taught information about 
Islam? Yes or no? 
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Mr. Dacus. That taught information about Islam or had them 
engage in Islamic chants? 

Mr. Johnson. You tried to 

Mr. Dacus. Yes, engaged in Islamic chants, and, yes, we de- 
fended the rights of parents to opt their children out of engaging 
in Islamic chants. That is correct in that regard. 

Mr. Johnson. And, sir, is it your 

Mr. Dacus. Unabashedly. 

Mr. Johnson. Yes. And, sir, is it your opinion that the act under 
consideration here covers only violent crime, or does it cover hate 
speech or speech? 

Mr. Dacus. Well, the point I was trying to make is that 

Mr. Johnson. No, no. I mean, answer my question. Now does it 
cover speech? Does it 

Mr. Dacus. Oh, like the original law in California, it covers 
crime, and then California then extended that, as we know is ex- 
pected to happen here. 

Mr. Johnson. Have you read H.R. 1592? 

Mr. Dacus. Yes, I have. 

Mr. Johnson. Okay. And I will turn your attention to section 
249. Do you have it in front of you? 

Mr. Dacus. Yes, I do. Wait a second. Let me find it. 

Mr. Johnson. Section 249. It is on page 10. Are you with me 
now? 

Mr. Dacus. Yes. 

Mr. Johnson. It prohibits certain hate crimes, and it talks about 
what a hate crime is, and in general, at Subsection A(l), it says 
“offenses involving actual or perceived race, color, religion or na- 
tional origin,” whoever, whether or not acting under color of law,” 
willfully causes bodily injury to any person, correct? 

Mr. Dacus. That is correct. 

Mr. Johnson. So it does not say anything about just simply 
someone who speaks out against something that you may disagree 
with. It talks about violent crime, and this law would give the feds 
jurisdiction to cover situations such as the one that Mr. Ritcheson, 
seated beside you had to undergo where he was pummeled almost 
to death because of his status of being a Latino. 

So this legislation would simply cover those individuals who were 
attacked because of their race, creed, national origin, sexual ori- 
entation. 

Mr. Dacus. That is right. It would not 

Mr. Johnson. It is not because of what they might say to some- 
one. Do you understand that distinction? 

Mr. Dacus. Yes, I understand that distinction, but 

Mr. Johnson. Well, let me ask you this question them. Could a 
person be prosecuted under this act for expressing hostility to a re- 
ligious or racial group if the person has not committed a violent 
crime? 

Mr. Dacus. Actually, potentially yes. Potentially, yes. And let me 
explain why. As was alluded to earlier initially by 

Mr. Johnson. We are talking about Federal law, not California 
law. 

Mr. Dacus. Okay. Yes. No, but here is the point. I thought you 
were asking me in the context of this bill. 
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Mr. Johnson. Well, I am talking about this bill here. That is 
why we are here. 

Mr. Dacus. Yes. In the context of this bill, pursuant to the appli- 
cation of the existing Federal law, the section 18 that was ref- 
erenced by Mr. Gohmert, the fact is that if you have a scenario 
where you have, say, a pastor, a clergy or a rabbi who has engaged 
in 

Mr. Johnson. Well, if 

Mr. Dacus. Excuse me. I would like to answer the question. Do 
you want me to 

Mr. Johnson. You are eating up my time. 

Mr. Dacus. I do not intend to. 

Mr. Johnson. If you are going to talk about what they might say 
versus what someone may do to them physically, then you are pret- 
ty much wasting my time. 

Mr. Dacus. No, no. Such individuals, though, are potentially car- 
ried over to the same kind of prosecution, the same punishments 
as the original perpetrator pursuant to section 18. 

Mr. Johnson. Well, again, I was asking about the section that 
I just pointed you to that talks about violent injury. 

I want to ask Mr. Lynch before my time 

Mr. Nadler. The time of the gentleman has expired. 

Mr. Johnson. It has expired. All right. Thank you. 

Mr. Nadler. I now recognize the gentleman from Ohio for 5 min- 
utes. 

Mr. Chabot. Mr. Chairman, I apologize for not being present for 
this entire hearing because I had several other conflicts on my 
schedule, things to do at the same time, but it is obviously a very 
interesting issue that has been dealt with by this Congress over 
the years. 

We have had a number of people that have testified in the past, 
and rather than go through some of the same questions that have 
probably been asked, I would just address this to the panel in gen- 
eral. 

Could you explain why it ultimately matters, the motivation be- 
hind one person harming another? If the damage is done to that 
person and the person who has carried out that behavior is pros- 
ecuted as they should be — when one person harms another, they 
should be prosecuted, I believe, to the fullest extent of the laws — 
why does it matter whether the person did it because they dislike 
the person’s religion or they dislike the person’s skin color or their 
sexual orientation or whatever? If they harm the person, they have 
broken the law, and they ought to be prosecuted for that harm if 
they are guilty. 

Aren’t we, to some degree, taking up the government’s limited re- 
sources in trying to determine the motivation when we could be 
looking at the facts, determining what harm was done and how to 
best catch the person And then prosecute them accordingly? You 
know, why do we need to get into whether the person hated the 
person or not? 

If they harm to the person, they should be prosecuted, I believe, 
to the fullest extent of the law. And I know there are philosophical 
disagreements on that. 



125 


But I would be happy to just go down the line. Since I only have 
5 minutes, and I probably took about 2 minutes, if you could each 
one take about 30 seconds, that uses up all my time. 

And I want to be as fair or as possible to all the panel members. 
So we will start at this end, if that is okay. 

Mr. Shurtleff. Thank you. Representative. 

Yes, we for hundreds of years of criminal jurisprudence in this 
country have punished more severely those crimes which are most 
harmful to the community. 

When it comes to a hate crime, there is more than one victim. 
That is the key, is that when a crime is committed against a per- 
son because of who they are, the color of their skin, their race, 
their sexual orientation, the crime that we have to prove as pros- 
ecutors is against not just one individual, but the entire commu- 
nity. 

Therefore, the entire community is victimized, making it a more 
serious crime because there are more victims, therefore requiring 
a greater punishment. Our duties are to try as law enforcement of- 
ficials to keep that individual who will do that — and we can prove 
by the facts — away from those law-abiding citizens for a greater pe- 
riod of time because of the crime they committed. 

Mr. Lynch. I think you put your finger on it. This has been cov- 
ered a little bit by Congressman Gohmert, and some of the wit- 
nesses have made this point, but I think you are right. This is the 
crux of the matter. 

I think the supposition behind hate crimes is that violence 
against individuals that is rooted in hatred based upon jealousy, 
greed or lust or whatever and some of these hatreds, these violent 
offenses should be treated less severely than violence that is rooted 
in a hatred based upon race, racism or religious hatred or some- 
thing like that. I do not think there should be a hierarchy of hatred 
written into our criminal code. 

And you are right on your second point, in that unless you have 
the easy case where you have a guy expressing, you know, his rac- 
ist thoughts, as he is beating up somebody — that is the easy case — 
it is not going to involve more investigative or prosecutorial re- 
sources when you have witnesses hear that sort of thing. 

But if the perpetrator keeps his mouth shut, then investigative 
resources, if you want to prove a hate-crime motivation, resources 
then have to be devoted toward proving his motivation. And the 
question is whether that is a good basis for limited resources. Is 
it necessary or not? 

Mr. Chabot. I note that the yellow light is already on. So, if you 
could keep to those 30 seconds, we are still going to go over it. 

I would ask unanimous consent for 1 additional minute, Mr. 
Chairman, for the others. 

Mr. Nadler. Without objection. 

Mr. Chabot. Thank you. 

But try to stick to the 30 seconds. 

Mr. Lawrence. I will try not to use any of that extra minute, 
Mr. Chairman. 

It is a very important question, why focus on motivation, and the 
answer is pretty straightforward. You focus on motivation, as the 
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criminal law often does, where motivation is directly related to 
harm. 

In the case of bias motivation, what both studies by legal aca- 
demics and by my colleagues, like Professor McDevitt, have dem- 
onstrated, from a sociological point of view, psychological point of 
view, the harm is worse because of the motivation. I said a little 
bit earlier that Justice Holmes said even a dog knows the dif- 
ference being tripped over and being kicked. The intentional crime 
and the crime because bias motivation is worse and more harmful. 

The other thing I will just say quickly is we are not breaking 
new ground here. The law looks at motivation in many situations. 
The Supreme Court has upheld the use of racial animus as a char- 
acteristic for capital punishment in Barkley against Florida. In all 
of the civil rights statutes, it is motivation that changes a legal act, 
firing somebody for no reason whatsoever, into an illegal act, firing 
them with racial animus. 

Mr. Ritcheson. I am not sure how to answer that question. 

Mr. Dacus. Okay. I would like to comment. 

First off, with regard to intent, intent is applied to the intent to 
actually commit the crime and do the crime, not the motivation. 
This is new territory with regards to this whole matter. 

I would also like to reference the whole concept that all victims — 
all victims — all the Davids out there, irrespective of their color, 
their gender, whatever it may be — all Davids — to sort of para- 
phrase what was actually mentioned by the Honorable Jackson 
Lee — are to be treated equal and to be protected. 

And I think that that is really the fundamentals that we are 
talking about, is equal treatment for the victims and equal justice 
for the victims. That is a civil rights issue that is inherent in this 
whole question that I think we are overlooking. 

Mr. McDevitt. And just quickly, I think we have always pun- 
ished crimes differently by the harm that the crime imposes on the 
victim. We have always done that. 

And what we know about these kinds of hate crimes is that the 
victims are incredibly vulnerable. I know, as a criminologist, vic- 
tims can adapt and can figure out ways to make themselves less 
vulnerable in the future, but if you are attacked because you are 
Black or you are Asian or you are Latino or somebody thinks you 
might be gay, you cannot change that, and that will always be with 
you, and you are always vulnerable as a part of that. 

Mr. Chabot. I thank the whole panel. 

Mr. Nadler. The Chair now recognizes for 5 minutes the 
gentlelady from Texas. 

Ms. Jackson Lee. Again, let me use this time to offer my deep- 
est sympathy to Chairman Scott in the loss in his community of 
which none of us know the full facts. 

Let me also make the point that I think the witnesses will agree 
that the real hero in the room is David, and we thank him for his 
appearance here and the young leadership that he has shown. 

I want to debunk some of the comments that were made, and the 
tone I use is not the usual tone that I have when I am provoked, 
but this is a very serious set of circumstances, and I am gratified 
that Chairman Conyers now has the real opportunity to move such 
a vitally important legislative initiative. 
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But I have sat in this room, I believe, now 12, going on 14 years, 
and I recall some earlier, less civil discussions of the hate crimes 
when it was represented by, I am sure, well-intentioned members 
that there was a possibility that a drunken husband could come 
home and abused his wife and be charged with a hate crime. Albeit 
how serious that statement may have been made and the intent be- 
hind the, I considered it offensive and, frankly, uncivil. 

I also consider comments, albeit as sincere as they might be, to 
suggest that the attention of the FBI would be distracted because 
we are in a war on terrorism when everyone knows that the basic 
collapse of 9/11 was the issue of a sharing of intelligence. Certainly, 
there may have been some questions of resources, but I frankly am 
too patriotic, too much in love with America to ever believe that we 
do not have the resources to fight crime, discrimination, viciousness 
and hateful acts. 

I am disappointed that witnesses here are today would offer such 
frivolous excuses for suggesting that there are some reasons we 
should not pass this legislation. 

I want to make it very clear that there are three elements to this 
and one that clearly helped solve a case, unfortunately, that also 
came from Texas, and that is the James Barrett case, when it was 
clear that the State-Federal collaboration clearly helped in the in- 
vestigation of that case. This case now puts in law this collabora- 
tion between the Federal and State, and it also works to, if you 
will, clearly take away this federally protected activity bar. 

To the attorney general, which you just, comment, and as you do 
that, we had Deputy Attorney General Eric Holder who discussed 
another case in Texas where a jury acquitted three White suprema- 
cists of Federal criminal civil rights charges arising from 
unprovoked assaults upon African-Americans, including one inci- 
dent in which defendants knocked a man unconscious as he stood 
near a bus stop. Some of the jurors revealed after the trial that al- 
though the assaults were clearly motivated by a racial animus, 
they had a hard time with the intent to deprive the victims of the 
right to participate in any federally protected activity. 

Can you elaborate on what kind of bar that really poses some- 
times for local prosecution? 

Mr. Shurtleff. Well, indeed, we have great cooperative relation- 
ships with our Federal counterparts, and usually it is a situation 
like this where there are such heinous crimes committed, for exam- 
ple, Internet Crimes Against Children, where there are Federal 
laws and there are State laws, and every time we work together 
on a task force, we sit down to staff the case and look at which law, 
which set of facts, which investigation is ultimately going to keep 
that person away from harming our children, and I think that is 
what we want to be able to do in this situation. 

Ms. Jackson Lee. If I might, when we manage to take away the 
bar of this federally protected activity language that confuses ju- 
rors, is that helpful to you? 

Mr. Shurtleff. Absolutely helpful to us. 

Ms. Jackson Lee. And I thank you for that. 

I know my time is short. 

Let me also make it clear that as I understand this particular 
legislation, it does not stop someone from practicing their faith. 
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Professor Lawrence, my understanding is that this legislation 
would not prohibit the lawful expression of one’s deeply held reli- 
gious beliefs, people who want to say things like “Homosexuality is 
sinful,” “Homosexuality is an abomination,” things that I would not 
want to say and do not want to hear, but, however, in their reli- 
gious faith, the homosexuals did not inherit the kingdom. 

Is this bill interfering with those rights and privileges? 

Mr. Lawrence. It certainly does not interfere with those rights 
to express those views, so long as they are not complicitous in 
criminal activity. The expression of those views would not be 
criminalized by this legislation. 

Ms. Jackson Lee. David, as I understand it, these were young 
people or near teenagers that might have been engaged in this vio- 
lent crime that was against you. 

Mr. Ritcheson. Yes, ma’am. 

Ms. Jackson Lee. And you have heard after the fact that there 
were not only carvings of the name. 

May I have an additional 30 seconds? 

We understand that there were epithets thrown at you. You 
know that we have a bill under your name, David’s Law, that 
would engage with grant money to reach out to young perpetrators 
of hate. Do you think that is valuable? 

Mr. Ritcheson. Yes, ma’am. 

Ms. Jackson Lee. And would that be helpful in high schools and 
middle schools around the country? 

Mr. Ritcheson. Yes, ma’am. That would be. 

Ms. Jackson Lee. And I hope that you will be willing to tell your 
story, now that you have come to tell us, around America and to 
help young people understand tolerance. Would you? 

Mr. Ritcheson. Yes, ma’am. Absolutely. 

Ms. Jackson Lee. With that, I yield back my time. 

Mr. Nadler. I thank gentlelady. 

I now recognize the gentlelady from Wisconsin. 

Ms. Baldwin. Thank you very much, Mr. Chairman. 

I hail from Wisconsin, and we have discussed already that Wis- 
consin has a hate crimes law that was tested in Wisconsin v. Mitch- 
ell, and as a resident of a State with a strong hate crimes law, I 
feel very strongly about the need to pass this at the Federal level. 
We hope that a hearing such as the can help us address misin- 
formation that might exist about these legislative approaches, and 
typically we ask witnesses to respond to the testimony of other wit- 
nesses. 

Before I do that, I would like actually to ask about a response 
to one of the statements made by Members in the course of their 
opening statements. Because one of the statements described a 
slippery slope related to definitions in this legislation and under- 
lying Federal legislation, specifically referencing the term “sexual 
orientation.” 

And I would ask. Dean Moran and Professor McDevitt, if this is 
a concern that you share, that there is some sort of slippery slope 
with regard to those definitions. 

Mr. Lawrence. No, I do not think there is. I think it is always 
possible to march out a parade of horribles of what might happen 
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in legislation, but I think we should be dealing with the reality of 
how law enforcement will proceed in the law like this. 

I would also add that particularly with the term “sexual orienta- 
tion” this is not the first time we will see this in a Federal statute. 
Is that the first time we will see it in a Federal criminal civil rights 
statute? We have seen it in the Hate Crimes Reporting Act, and 
we have seen it in section 994 for enhancement to penalties of Fed- 
eral crimes. 

So there is jurisprudence based on this, and I do not have that 
concern. 

Mr. McDevitt. And I agree as well. I think that we can look to 
the States as a laboratory about how this has been played out, and 
it has played out across the country where we have not seen any 
kind of egregious problems associated with prosecutions at the 
State level. So I think we can look at that and think when we add 
Federal resources to that, we will be even less likely to make mis- 
takes. 

Ms. Baldwin. When Mr. Lynch was testifying, he indicated or 
ar^ed that we could potentially even decrease tolerance by encour- 
aging the belief that law enforcement agencies would engage in fa- 
voritism because of Federal hate crimes law. 

I wonder. Professor McDevitt, if you could address this from the 
perspective that you announced earlier that really these measures 
cover all of us, and then I will turn to General Shurtleff about ad- 
dressing this from the perspective of the top law enforcement offi- 
cer for Utah. 

Mr. McDevitt. As I mentioned before, I think that the thing that 
makes these laws effective is that they are not special laws for so- 
cial people, but they protect all of us. When you go and you train 
law enforcement or you speak to victims groups, you do any of that, 
you can say that whoever is attacked, because the motivation is bi- 
ased, based on race, religion or other characteristics, they can be 
prosecuted under this statute, and I think that is hugely important 
and makes these statutes legitimate. 

Ms. Baldwin. General Shurtleff, do you have any concerns that 
passage of a Federal hate crimes law would actually decrease toler- 
ance by spreading a belief that law enforcement would engage in 
favoritism? 

Mr. Shurtleff. No, Representative, I have not; in fact, quite to 
the contrary. You know, our responsibility in law enforcement is to 
fill that number one purpose in establishing justice, and justice 
means equality, equal access, equal treatment under the law. Our 
job is to protect everybody regardless of race, religion, ethnicity, 
sexual orientation to really make real those God-given rights of life, 
liberty and the pursuit of happiness. 

There are those in our communities who do not believe that ev- 
erybody is equal and will commit a crime against somebody be- 
cause of who they are. This will give law enforcement the ability 
to protect everyone equally, because we are all members of our 
race, we all have a religion, we all have a sexual orientation, we 
all have a gender. It will give us the chance in law enforcement to 
protect everybody equally across the board. 

Ms. Baldwin. There have been several references to the Hate 
Crime Statistics Act, and, of course, this bill, I believe, in section 
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8, amends that to add some new categories that we would charge 
our law enforcement with tracking. 

Professor McDevitt, could you review the protected classes that 
are currently covered by the Hate Crime Statistics Act? Let’s just 
start there. 

Mr. McDevitt. It is race, religion, ethnicity, and we are going to 
be adding gender and gender identity to the categories that are 
there, also presently do Sexual Orientation Act, and I did say when 
the 1990 act passed, it was really important that the FBI was the 
one that went around the country and trained local law enforce- 
ment, but it was a huge drain on their resources. They did it in 
regional meetings, and local law enforcement benefited from it. 

Ms. Baldwin. How much time remains, Mr. Chairman? 

Mr. Nadler. Does the gentlelady request 1 additional minute? 

Ms. Baldwin. I would appreciate 1 additional minute. 

Mr. Nadler. Without objection. 

Ms. Baldwin. I cannot see the light from here. 

Mr. Nadler. Without objection. 

Ms. Baldwin. I think that the collection of these statistics is in- 
credibly important in making the case, obviously, for broader pro- 
tections. Currently, gender identity is not one of the protected class 
is included in that. 

Are there other sources of information that you have access to or 
knowledge about or expertise on with regard to the prevalence of 
hate crimes, bias crimes with regard to gender identity? 

Mr. McDevitt. We have some measures that come from advo- 
cacy groups and will talk about individuals in those groups having 
been victimized in the area of 30 to 40 percent of individuals who 
are transgender or have gender identification issues, but those data 
are all tainted by the fact they are collected by advocacy groups. 
If the FBI were to collect them, then we would be in a much better 
place of having more reliable data. 

Ms. Baldwin. Thank you. 

I yield back. 

Mr. Nadler. I thank the gentlelady. 

All questioning is concluded. 

I recognize the gentleman from Texas. 

Mr. Gohmert. Thank you, Mr. Chairman. 

Our Ranking Member for this Subcommittee, Randy Forbes, is at 
Virginia Tech with the Virginia delegation, and I would ask unani- 
mous consent to submit his written statement in as part of the 
record of this hearing. 

Mr. Nadler. Without objection. 

[The prepared statement of Mr. Forbes follows:] 
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Prepared Statement of the Honorable J. Randy Forbes, a Representative in 
Congress from the State of Virginia, and Ranking Member, Subcommittee 
ON Crime, Terrorism, and Homeland Security 

Statement of Ranking Member Randy Forbes 
Subcommittee on Crime, Terrorism and Homeland Security 

Legislative Hearing on H.R. 1592, “The Local Law Enforcement 
Hate Crimes Prevention Act” 

April 17, 2007 

Thank you, Chairman Scott. I appreciate your holding this 
legislative hearing on H.R. 1592, “The Local Law Enforcement Hate 
Crimes Prevention Act.” 

We all deplore bias-related violent crimes. In the past few weeks, 
we have seen how hate speech can infect and polarize our nation. Even 
more than hate-filled speech, violent crimes committed in the name of 
hatred of a group are insidiously harmful, and should be forcefully 
prosecuted. 

The Federal government can play a role in reducing the incidence 
of these crimes. In my view, the bill before us today raises significant 
questions and may, in fact, be counter-productive to any attempt to 
address the problem of hate crimes. 

First, H.R. 1592 would expand the federal government into 
criminal prosecutions of crimes typically handled by the States. There is 



132 


no evidence to justify such an expansion, nor is there any evidence to 
suggest that States are not fully prosecuting violent crimes that involve 
“hate.” 

In fact, the most notorious hate crime prosecutions in the last 20 
years involving the murder of James Byrd in Texas and the murder of 
Matthew Shepard in Wyoming were conducted by the States, and no one 
has ever argued that the States did not secure justice for these bmtal 
crimes. In the absence of evidence that States are unable to prosecute or 
decline to prosecute hate crimes, there is no reason for the federal 
government to assert jurisdiction or for the diversion of federal resources 
to such investigations and prosecutions. 

Second, according to FBI data, the incidence of hate crimes has 
actually declined over the last ten years. In 1995, 7,947 hate crime 
incidents were reported. Statistics for the last four years, 2002 through 
2005, show a decline in the number of hate crimes reported. In 2005, for 
example, 7,163 hate crimes were reported. 

The FBI data show that “hate-crimes” murders make up only one- 
tenth of 1% of the over 15,000 murders that occur in the United States 
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every year. Why would we focus on legislation that ignores 99.9% of the 
murders in this country - especially when States already are prosecuting 
hate-motivated murders? 

Even in the 2006 National Crime Victimization Survey, which 
focused on victim-reported claims of hate crimes from 2000 to 2003, the 
report concluded that only an estimated 3 percent of all violent crimes 
were reported by victims as hate crimes. Of these, law enforcement only 
validated 8 percent of the claimed hate crimes. In almost half of the hate 
crimes, the victim was threatened verbally or assaulted by an offender 
who did not have a weapon or did not cause any physical injury to the 
victim. 

Third, the bill raises significant constitutional concerns by relying 
on the Commerce Clause, and the Thirteenth, Fourteenth and Fifteenth 
Amendments as authority for such an expansion of federal authority. 

The Supreme Court, in United States v. Morrison, 529 U.S. 598 
(2000), struck down a prohibition on gender-motivated violence, and 
specifically ruled that Congress has no power under the commerce 
clause or the Fourteenth Amendment over “non-econotnic, violent 
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criminal conduct” that does not cross state lines. The Court concluded 
that upholding the Violence Against Women Act provision would open 
the door to a federalization of virtually all serious crimes as well as 
family law and other areas traditionally reserved for the states. 

The proposed legislation is not authorized under the Fourteenth 
and Fifteenth Amendments. The Fifteenth Amendment forbids the 
federal government or a state from denying or abridging the right to vote 
on the basis of an individual's race, color or pervious condition of 
servitude. The Fourteenth Amendment prohibits the states from denying 
equal protection of the law, due process or the privileges and immunities 
of US citizenship. Both of these Amendments extend only to state 
action and do not encompass the actions of private persons, such as 
violent crimes committed based on bias or prejudice. 

The Thirteenth Amendment, and specifically Section 2, stands on 
different footing. The Amendment reaches private conduct such as 
individual criminal conduct, but Congress would have to cite evidence, 
beyond mere claims, that hate crimes against certain groups constitute a 
"badge and incidence" of slavery. Vague assertions that some hate 
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crimes might be linked to vestiges, badges, or incidents of slavery or 
segregation would not be enough. 

Balanced against the remedial purposes of the Thirteenth 
Amendment are concerns that such legislation would have a chilling 
effect on First Amendment rights by injecting criminal investigations 
and prosecutions into areas traditionally reserved for protected activity. 
For example, in prosecuting an individual for a hate crime, it may be 
necessary to seek testimony relating to the offender’s thought process, 
leading to his motivation to attack a person out of hatred of a particular 
religious or political group. So, for example, members of an 
organization or a religious group may be called as witnesses to provide 
testimony as to ideas that may have influenced the defendant’s thoughts 
or motivation for his crimes. Such groups or religious organizations 
may be chilled from expressing their ideas out of fear from involvement 
in the criminal process. 

This concern underscores what I consider to be a major problem 
with the bill. Flate-crimes laws improperly focus on personal beliefs, 
rather than actual conduct. All hate crimes laws inevitably degenerate 
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into an intrusive investigation into a person’s beliefs and thought 
processes. Ordinarily, criminal law does not concern itself with motive 
(why a person acted), but rather with intent (whether the perpetrator 
intended or knew that he would cause harm). If someone intended to 
cause harm, no motive makes that conduct more or less culpable. I am 
concerned about the impact, the slippery slope that may develop, as we 
start to treat murders differently depending on the thoughts of the 
offender, or the race, sex, or other immutable characteristics of the 
victim. 

I want to thank you again Chairman Scott for holding this 
important hearing. I look forward to continuing to work together with 
you on important issues before this Subcommittee. 

I look forward to hearing from the witnesses and hope that they 


address the issues I have raised. 
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Ms. Jackson Lee. Mr. Chairman, I would like to ask unanimous 
consent to put into the record, I think, a very tributing statement 
on David. The title is “Moving On and Trying to Shed the Victim 
Label” dated April 17, 2007 in the Houston Chronicle. 

Mr. Nadler. Without objection. 

[The information referred to follows:] 

Houston Chronicle (KRT) 

Copyright 2007 Houston Chronicle 

April 17, 2007 

Moving on, and trying to shed 'victim' label: Teen testifying in D C. for stricter hate crimes laws 

after brutal attack 
Paige Hewitt and Bill Murphy 
Houston Chronicle 

Apr. 17— David Ritcheson had been a running back on the Klein Collins High School football 
team. He was homecoming prince as a freshman and had a girlfriend. He "hung out with the 
good crowd," he says, and had every reason to look forward to returning last fall. 

But once classes resumed, Ritcheson was overwhelmed by the looks he got everywhere he went 
- in the halls, in the cafeteria, in classrooms. 

The looks all said the same thing: You're a victim, how do you deal with it? Everybody knew 
what had happened to him, and the attack, he says, "was just so degrading." 

In a case that drew national attention, Ritcheson, a Mexican-American, was severely assaulted 
last April 23 by two youths while partying in Spring. One of the attackers, a skinhead named 
David Tuck, yelled ethnic slurs and kicked a pipe up his rectum, severely damaging his internal 
organs and leaving Ritcheson in the hospital for three months and eight days — almost all of it in 
critical care. 

In an hour-long interview at his home with his parents on Monday, Ritcheson agreed to be 
photographed and have his name made public. He reflected on his life before the attack, 
described the lengthy recovery that followed and looked forward to wresting something positive 
from the experience. 

"How hasn't it changed me?" he asked, summing up the experience. 

Today, Ritcheson will be in Washington, D.C., to testify before a congressional committee about 
why he feels federal hate crime laws need to be expanded. As much as he doesn't want to be a 
"poster child," Ritcheson is convinced he can do some good. 

Now 18, Ritcheson said he doesn't remember anything about the attack - not the punches, not 
the kicks to the head, not the 17 cigarette bums that still scar his body, not the bleach poured on 
his face and body and not the assault with a pipe taken from a patio umbrella. 

He does remember riding a bus to school on April 21 . He remembers taking a TAKS test. And 
then he remembers waking up with his arms strapped down, a tube in his throat, and feeling he 
was nearly blinded by bright lights above him. 

"I thought I had gone crazy," he said. "I thought I was in an institution." 
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Court testimony and laboratory and law enforcement reports filled in some of the gaps. Tuck and 
Keith Turner met up with Ritcheson and his friend Gus Sons at a crawfish festival in Spring. 

They later all went to Sons' home. 

The violence that followed was fueled by hard liquor, marijuana and Xanax, an anti-anxiety drug. 

Tuck, 19, and Keith Turner, 18, both of Spring, eventually were convicted of aggravated sexual 
assault for attacking Ritcheson in the backyard. Tuck was given a life sentence. Turner 90 years. 

Sons never called the police and didn't prevent the attack. Following the beating, Ritcheson lay 
in the backyard, naked, for hours until Sons' mother called police much later in the morning. 

Gus Sons testified at both Tuck and Turner's trials. During a break in one. Sons apologized to 
Ritcheson. The two have had no contact since. 

"Fie could have done more," said Ritcheson, "he could have done less." 

Ritcheson and Sons had become friends about a month earlier at Highpoint North, an alternative 
school where Ritcheson said he had been sent for fighting, and a place, he said, he didn't fit in. 

Ritcheson believes he met Tuck and Turner for the first time the night of the attack. But he'd 
heard of Tuck and knew he had a reputation for violence. Fie also sees what he had in common 
with Tuck and Turner — like him, they seemed to be in search of a good time. 

Ritcheson said he deeply regrets letting himself get so inebriated that he failed to pick up on the 
brewing trouble, and that he was in no shape to defend himself or run away. 

Both Tuck and Turner were filled with such hatred that they might have attacked somebody else 
as viciously, said Ritcheson, whose body bears the scars from their attempt to carve a swastika 
into his chest. 

The FBI had no grounds to investigate the attack because it occurred in a private yard. Under 
federal law, perpetrators can be charged with a hate crime only if the event occurs in an area of 
public access. 

Ritcheson will testify in support of a bill that would allow people to be charged with a hate crime 
even if the incident happens at a home or other private property. 

The law is needed, he said, because there will be other, similar attacks. 

News coverage, with its humiliating references to the "pipe assault victim," he said, "tested me moi 

"I shouldn't care what people think," he said. "But it's like everyone knows I'm 'the kid.' I don't 
want to be a standout because of what happened." 
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Ritcheson has declined psychological counseling, relying on his parents and friends. He copes 
with the past, he said, "by not thinking about it." 

He knows the attack changed him fundamentally but says he has overcome the worst of it. 

"I'm reminded every day of how lucky I am," he said. 

Ritcheson hopes to graduate from Klein Collins and begin attending Blinn College or Austin 
Community School in about a year. He hopes to transfer to Texas A&M and study psychology or 
business. 

After some 30 surgeries and post-surgical procedures, he still has four or more operations ahead. 

Not all the scars are physical. While recuperating from his injuries for three months at Memorial 
Hermann-The Texas Medical Center, he had nightmares; in one, he fell off a building. 

A few weeks ago, he had another in which a child molester tried to lure a child into a van and an 
elderly couple nearby stood watching, doing nothing to intervene. 

paige.hewitt@chron.com bill.murphy@chron.com 
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Mr. Nadler. Without objection, all Members will have 5 legisla- 
tive days to submit to the Chair additional written questions for 
the witnesses, which we will forward and ask the witnesses to re- 
spond as promptly as they can so that your answers may be part 
of the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

I wish to thank the witnesses for their participation and their 
helping the House in this manner. 

I want to thank the Members. 

With that, the hearing is adjourned. 

[Whereupon, at 4:03 p.m., the Subcommittee was adjourned.] 
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110th congress 

1st Session 


H. R. 1592 


To provide Federal a,ssisl,aiiee lo Sl,al,es, loeal jurisdiclioiia, a,iid Indian Ij-ibes 
to prosecute hate crimes, and for other purposes. 


IN THE HOUSE OE liElTiESENTATlVES 


Mahch 20, 2007 

Mr. CONYEES (for himself Mr. Kiek, Mr. Peank of Massachusetts, Mr. 
Shays, Ms. B.«;Dwin, Ms. Ros-Lettttnrn, Mr. Nadi-rb., Mrs. Bono, 
Ml-. jCbbkcrombib, Mr. Aokbriian, Mr. Alhbn, Mr. Akdebws, Mr. 
Aecdei, Mr. Baca, Mr. BiUKD, Mr. BECERKit, Ms. Bekkleyt Mr. Ber- 
man, Mrs. Btgoert, Mr. Bishop of New York, Mr. Bteiaienatter,, Ms. 
Bordallo, Mr. Boswell, Mr. Beady of PeiinsyK-ania, Mr. Bealby of 
Iowa, Ms. CoREiNE Brown of Florida, Mi-s, CiYpps, Mr. Capttano, Mr. 
Gaenatian, Ms. Cab.son, Mr. Castt.e, Mr. Gotten, Mr. Costa, Mr. 
Courtney, Mr. Crowley, Mr. Cummings, Mr. Daahs of Illinois, Mrs. 
Davts of California, Mr. DbFazio, Ms. DbGbttb, Mr. Dblahunt, Ms. 
DrTatiro, Mr. Dthgetp,, Mr. Doggett, Mr. DoyT;E, Mr. Em.tson, Mr. 
Ehandel, Mr. Engel, Mi-. Faer, Mr. Fattah, Mr. Filnbr, Mr. Ger- 
LACH, Ms, Giffords, Mr. Gonzialez, Mr. Gene Green of Texas, Mr. 
Grijalva, Mr. Kastings of Rorida, Mr. Higgins, Mr. Hinciiby, Ms. 
Hirono, Mr. Hodes. Mr. Holt, Mr. Honda, Ms. Hoolby, Mr, Inbleb, 
Mr. Israel, Ms. Jackson-Lee of Texas, Ms. Eddie Bernice Johnson 
of Texas, Mr-, Kagen, Mr. Kennedy, Mr, Kti.dee, Mr, Kind, Mr. 
Klein of Florida, Mr. Kucinich, Mr, Kuhl of New York, Mr. 
Langeyhn, Mr. Larson of Coimeetieut. Ms. Lee, Mr, Levin, Mr. Lewis 
of Georgia, Mr. LOEBSACK, Ms. ZOB LOFQRBN of California, Mrs. 
Lowey, Mr. Lynch, Mrs, Maloney of New York, Mr, Makkey, Ms. 
Matsdi, Ms. McCollum of Minnesota, Mr. McDermott, Mr. McGovr- 
BRN, Mr. McNulty, Mr. Meehan, Mr. Michaud, Mr, Miller of Noi-th 
Carohna, Mr. George Miller of California, Ms. Moore of Wisconsin, 
Mr. Moore of Kansas, Mr. Moran of Virginia, Mr. Murphy of Con- 
necticut, Mr. Patrick J. Murphy- of Pemisylvania, Mrs. Napolitano, 
Ms. Norton, Mr. Olvee, Mr. Pallone, Mr. Pasceell, Mr. Pastor, 
Mr. P.AYNE, Mr. ROTHYTAN, Ms, Roybat.-,\t.TjArd, Ms, Linda T. 
Sanchez of California, Ms. SCHAIiOW'SKY, Mr. SCHIFF, Ms. SCHWARTZ, 
Mr. Scott of Virginia, Mr. Serrano, Ms. Shjsa-Poetee, Mr. Sher- 
man, Mr. Sires, Mr. Skelton, Ms. StjAdghtek, Mr. Smith of Wash- 
ington, Mr. SiAHii, Ms, Sutton, Mrs, Tausohbh, Mr. Thompson of 
California, Mr, Tierney-, Mrs. Jones of Ohio, Mr, IJdall of Colorado, 
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Mr. TJdall of New Mexico, Mr. Van Hollen, Ms. WaSSERMAN 
Schultz, Ms. Watson, Mi'. Waxman, Mr. Weinek, Mr. Wexlek. Ms, 
WOOLSEY, Mr. Wu, and Mr. Wynn) introduced the following bill; which 
was referred to the (’ommittee on the flndiciaiy 


A BILL 

To proOde Federal assistance to States, local jurisdictions, 
and Iiidiaii tribes to prosecute hate ciimes, and for other 
purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Local Law I'lntbrce- 

5 ment Hate Crimes Prevention Act of 2007"’. 

6 SEC. 2. FINDINGS. 

7 Congress makes the tbllowHiig findings: 

8 (1) The incidence of violence motivated by the 

9 actual or perceived race, color, religion, national ori- 

10 gin, gender, sexual orientation, gender identity, or 

1 1 disability of the rictim poses a serious national prob- 

12 lem. 

13 (2) Such violence disnipts the tra,n(jnility and 

14 safety of communities and is deeply dirisivc. 

15 (3) State and local authorities are now and will 

16 continue to be responsible for prosecuting the over- 

17 wFclniing majority of riolcnt crimes in the United 


•HR 1.592 IH 
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1 States, imluding xioksnt (irimes motivated by i)ias. 

2 These authorities ca;ti carrj^ out their rcsponsihilitics 

3 more effectively 'with greater Federal assistance. 

4 (4) Existing Federal law is inadequate to ad- 

5 dress this problem. 

6 (5) A prominent characteristic of a violent 

7 crime motivated by bias is that it devastates not just 

8 the actual \nc4itn and the family and friends of the 

9 'victim, but frequently savages the community shar- 

10 iiig the traits that caused the victim to be selected. 

1 1 (6) Such 'violence substantially affects interstate 

12 commerce in many ways, including the following: 

13 (A) The movement of members of targeted 

14 groups is impeded, and members of such groups 

15 are forced to move across State lines to escape 

16 the incidence or risk of such violence. 

17 (B) Members of targeted groups are pre- 

18 vented from purchasing goods and services, ob- 

19 taining or sustaining eniploynient, or partici- 

20 paring in other commercial activity. 

21 (C) Perpetrators cross State lines to eom- 

22 mit such violence. 

23 (D) Channels, facilities, and instrumental- 

24 itics of interstate commerce arc used to facili- 

25 tate the commission of such violence. 


•HR 1.592 IH 
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4 

1 (E) StkIi Yi()len(:(! is ('omniitted using arti- 

2 clcs that have traveled in interstate commei’ce. 

3 (7) For generations, the institutions of slaveiy 

4 and involuntary seivitude were defined by the race, 

5 color, and ancestry of those hold in bondage. Slavciy 

6 and involuntary servitude were enforced, both prior 

7 to and after the adoption of the 13th amendinent to 

8 the Constitution of the United States, through wide- 

9 spread public and private violence directed at per- 

10 sons because of their race, color, oi' aricestiy, oi' per- 

1 1 ceived race, i^olor, or ancestry. A(i(‘,ordingly, elirni- 

12 natirig racially motivated violeirce is an important 

13 means of ellniiiiating, to the extent possible, the 

14 badges, imddents, and reliiis of slavery and invohur- 

15 tar\^ servitude. 

16 (8) Both at the time when the 13th, 14th. aird 

17 15th amendments to tlie Constitution of the United 

18 States were adopted, and continuing to date, mem- 

19 hers of certain religious and national origin groups 

20 were and are perceived to be distinct ‘i'aces’t Thus, 

21 in order to eliminate, to the extent possible, the 

22 badges, incidents, and relics of slavery, it is nec- 

23 essary to prohibit assaults orr the basis of real or 

24 perceived religions or national or-igins, at least to the 

25 extent such religions or rrational origins were re- 
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1 garded as raxies at the time of The adoption of th(; 

2 Idth, 14th, and 15th arncTidmcnts to the Coristitu- 

3 tion of the United States. 

4 (9) Fedei'al jurisdiction over certain violent 

5 crimes motivated by bias enables I'Ydcral, State, and 

6 local authorities to work together as partners in the 

7 investigation and prosecution of sueli crimes. 

8 (10) 'I’he problem of crimes Tnotivated by bias 

9 is sufficiently serious, widespread, and interstate in 

10 nature as to warrant Federal assistance to States, 

1 1 lo(‘al jurisdictions, and Indian tribes. 

12 SEC. 3. DEFINITION OF HATE CRIME. 

1 3 In this Act — 

14 (1) the term “('rime of violence” has the mean- 

15 iiig given that term in section 16, title 18, United 

16 States Code; 

17 (2) the term “hate (irime” has the meaning 

18 given such term in section 280003(a) of the Violent 

19 Crime Control and Law Enforcement Act of 1994 

20 (28 U.S.C. 994 note); and 

21 (3) the term “local” means a county, city, town, 

22 township, parish, village, or other general purpose 

23 political subdivision of a State. 
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1 SEC. 4. SUPPORT FOR CRIMINAL INVESTIGATIONS AND 

2 PROSECUTIONS BY STATE, LOCAL, AND TRIB- 

3 AL LAW ENFORCEMENT OFFICIALS. 

4 (a) Assistance Other Than Financial Assist- 

5 ance. — 

6 (1) In general. — At the request o£ State, 

7 local, or Tribal law etiforeeTneiit ageiiey, the Attor- 

8 ney General may proGde technical, forensic, prosecu- 

9 torial, 01 ' any othei' fomi of assistance in the eiimi- 

10 nal investigation or proseimtion of any crime that — 

1 1 (A) constitutes a crime of Goleiice; 

12 (B) constitutes a felony under the State, 

13 hxial, or Tribal laws; and 

14 (C) is motivated by prejudice based on the 

15 actual or perceived race, color, religion, national 

16 origin, gender, sexual orientation, gender iden- 

17 tity, or disability of the victim, or is a violation 

18 of the State, local, or Tribal hate crime laws. 

19 (2) Priority. — In providing assistance under 

20 paragi-aph (1), the Attorney General shall give pri- 

21 ority to crimes committed by offenders who have 

22 committed ciiuies in moi'e than one State and to 

23 mral jurisdictions that have difficulty covering the 

24 extraordinary expenses relating to the investigation 

25 01 ' prosecution of tire crime. 

26 (b) Grants. — 
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1 (1) Ix (JBNEKAL. — The Attorney Greneri.il may 

2 awai'd f^rants to State, local, and Indian law cnforcc- 

3 ment agencies for extraordinaiy expenses associated 

4 with the investigation and prosecution of hate 

5 enmes. 

6 (2) Obbicb of justice PUOCIHAMS. — In imple- 

7 mentiug the grant program under' this suhseetiori, 

8 the Office of Justice Programs shall work closely 

9 with grantees to ensure that the concerns and needs 

10 of all affected pai'ties, including community gi'oups 

1 1 and schools, colleges, and universities, are addressed 

12 through the local infrastractnre developed under the 

1 3 gi-ants. 

14 (3) Applk^ation. — 

15 (A) In general, — Each State, local, and 

16 Indian law enforcement agency that desires a 

17 grant under this subsection shall submit an ap- 

18 plication to the x3.ttorney General at such time, 

19 in such manner, and accompanied by or coii- 

20 tainiug such infoi'inatiou as the Attorney Gen- 

21 era! shall reasonably require. 

22 (B) Date for submission. — ^A pplications 

23 submitted pursuant to subparagraph (A) shall 

24 be submitted during the 60-day period begin- 
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3 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


8 

niiig on a date that tlus Attorney General shall 
proscribe. 

(C) RjiQuiBEMENTS. — State, local, and 
Indian law euforcemeut agency applying for a 
grant nndcr this subsection shall — 

(i) describe the extraordinary pur- 
poses for' which the grant is needed; 

(h) certify that tiie State, local gov- 
ernment, or Indian tribe lacks the re- 
soiu'ces necessary to investigate or pros- 
e(iute the hate (^rirne; 

(iii) demonstrate that, in developing a 
plan to implement the grant, the State, 
lo(‘al, and Indian law enforcement agency 
has consulted and coordinated with non- 
profit, nongovernmental victim services 
programs that have exjreiienr'e in providing 
services to victims of hate crimes; and 

(iv) certify that any Federal funds r-e- 
ceived under this subsection will be used to 
supplement, not supplant, iioii-Fcderal 
funds that would otherwise be available for 
activities funded under this subsection. 

(4) Dkadtune. — An application for a gr-ant 
under this subsection shall be approved or denied by 
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1 th(! Attorney General not later than 30 business 

2 days after the date on which the Attorney General 

3 receives the application. 

4 (5) Grant amount. — A grant under tliis sub- 

5 section shall not exceed $10(1, 00(1 for any single jn- 

6 risdiction in any 1-year period. 

7 (6) Report. — N ot later than Decembei- 31, 

8 2008, the Attorney General shall submit to Congress 

9 a report describing the applications submitted for 

10 grants under' this subsection, the award of such 

1 1 grants, and the puiyroses for whidi the grant 

12 amounts -were expended. 

13 (7) Authorization of appropruvitons. — 

14 There is authorized to be appropriated to cany out 

15 this subsection $5,000,000 for each of fiscal years 

16 2008 and 2009. 

17 SEC. 5. GRANT PROGRAM. 

18 (a) Authority To Award GfvAnts. — The Office of 

19 Justice Progi’ams of the Department of Justice may 

20 award grants, in accoi'danee with such regulations as the 

21 Attorney General may prescribe, to State, local, or Tribal 

22 programs designed to combat hate crimes committed by 

23 juveniles, including programs to ti'ain local law euforee- 

24 ment officers in identifying, investigating, prosecuting, 

25 and preventing hate crimes. 
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1 (1)) Authorization of Appeoprlutions — Tlnsre 

2 arc authorized to be ap]3ropriatcd such sums as may be 

3 necessar)^ to cany out this section. 

4 SEC. 6. AUTHORIZATION FOR ADDITIONAL PERSONNEL TO 

5 ASSIST STATE, LOCAL, AND TRIBAL LAW EN- 

6 FORCEMENT. 

7 There ai'e authorized to be appropriated to the De- 

8 partmerit of the Treasuiy and ttie Department of Justice, 

9 including the Community Relations Sei’\ice, for fiscal 

10 years 2008, 2009, and 2010 such sums as are necessary 

1 1 to iiK'rease the nnrnher of personnel to pi’event and re- 

12 spond to alleged nolations of section 249 of title 18, 

13 United States Code, as added by section 7 of this Act. 

14 SEC. 7. PROHIBITION OF CERTAIN HATE CRIME ACTS. 

15 (a) In General. — Chapter 1.3 of title 18, United 

16 States Code, is amended by adding at the end the fol- 

17 lowing: 

1 8 “§ 249. Hate crime acts 

19 “(a) In' General. — 

20 “(11 Offenses invoiatng actual or per- 

21 oei\t:d RjICe, color, religion, or national oei- 

22 gin. — ^Whoever, whether or not acting under color of 

23 law, willfully causes bodily injury to any per-son or-, 

24 through the use of tire, a firearm, or an cx|ilosivc or 

25 incendiaiy device, attempts to cause bodily^ injury to 
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11 

1 any person, because of tli(! ax'tnal or percseived ra(‘e, 

2 color, rclijpoTi, or riafiotial or'ijpti of any person — 

3 "‘(A) shall be imprisoned not more than 10 

4 years, fined in aecordauce with this title, or 

5 both; and 

6 ’‘(B) shall be imprisoned for any term of 

7 yeai's or for life, fined in aceoidance with this 

8 title, or both, if — 

9 ‘‘(i) death results from the offense; or 

10 “(ii) the offense includes kidnaping or 

1 1 an attempt to kidnap, aggravated sexual 

12 abuse or an attempt to commit aggravated 

13 sexual abuse, or an attempt to kill. 

14 “(2) Offenses iNt'OLWMt acitual oe pek- 

15 GEItTID RELIGION, NATIONAL ORIGIN, GENDER, SEX- 

16 UAL ORIENTATION, GENDER IDENTITY, OK DIS- 

17 ABILITY. — 

18 “(A) In general. — ^Whoever, whether or 

19 not acting under color of law, in any cir- 

20 eumstance described in subparagraph (B), will- 

21 fully causes bodily injuiy to any person or, 

22 through the use of fire, a firearm, or an explo- 

23 sive 01 ' incendiai'y device, attempts to cause 

24 bodily injuiy to any person, because of the ac- 

25 tual or perceived religion, national origin, gen- 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


12 

der, sexual oricsntatioii, gender identity or dis- 
ability of any person — 

'■(i) shall be imprisoned not more 
than 10 years, fined in accordance with 
this title, or both; and 

‘‘(ii) shall be imprisoned for any term 
of years oi' for life, fined in accordance 
with this title, or both, if — 

“(I) death results from the of- 
fense; or 

“(IT) the offense indndes kid- 
naping or an attempt to kidnap, ag- 
gi-avated sexual abuse or an attempt 
to (iommit aggravated sexual abuse, or 
an attempt to kill. 

“(B) ClBGUMSTAKCES DESCKIBED. — For 
pni‘j)oses of subparagraph (A), tlm cir- 
cumstances described in this subparagraph are 
that — 

“(i) the conduct desciibed in subpai'a- 
graph (A) occurs during the course of, or 
as the result of, the travel of the defendant 
or the victim — 

“(I) across a State line or na- 
tional border; or 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 


13 

“(II) using a diannel, facOity, or 
in still TTicritality of interstate or for- 
eign commerce; 

“(ii) tile defendant uses a cliantiel, fa- 
cility% or instnuncntality of interstate or 
foreign commerce in connection witli tlie 
conduct desciibed in subparagraph (A); 

“(iii) in connection with the conduct 
described in subparagraph (A), the defend- 
ant employs a firearm, explosive or inceii- 
dlaiy device, or other weapon that has 
traveled in interstate or foreign commerce; 
or 

“(iv) the conduct descaibed in sub- 
paragTaph (A) — 

“(I) interferes with conimercial 
oi' other economic activity in wliicli 
the rictim is engaged at the time of 
the conduct; or 

“(II) otherwise affects interstate 


21 or foreign eomnicrec. 

22 “(b) Certification Eequirembnt. — No prosecu- 

23 tion of any offense desciibed in this subsection may be 

24 undertaken by the United States, except under the eertifi- 

25 cation in wiiting of the Attorney General, the Deputy At- 
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14 

1 torney General, the Associate Attorney General, or any 

2 AssistaTit Attorney General specially designated by the At- 

3 torney General that — 

4 “(1) such certifying individual has reasonable 

5 cause to believe that the actual or pci'ccived race, 

6 color, religion, national origin, gender, sexual ori- 

7 entation, gender' iderrtity, or' disability of airy person 

8 'cvas a motivating factor nnderlyng the alleged con- 

9 duet of the defendant; and 

10 “(2) such certifying irrdividual has consulted 

1 1 'with State or loccal law enforcement officials regarcl- 

12 ing the prosecution and determined that — 

13 “(A) the State does trot have jurisdiction 

14 or does not intend to exercise jurisdiction; 

15 “(B) the State has requested that the Fed- 

16 era! Goveminent assume jurisdiction; 

17 “(C) the State does not object to the Fed- 

18 era! Government assuming jurisdiction; or 

19 “(I)) the verdict or sentence cjbtaiired pur- 

20 sirarrt to State ehai'ges left dernorrstratively 

21 umindicated the Federal interest in eradicating 

22 bias-motivated Goleuce. 

23 “(c) Definitions. — ^In tliis section — 
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15 

1 “(1) tli(? t(;rni ‘exj)losive or iiKiendiarv^ d(nl(‘e’ 

2 has the mcaTiing "ivcri such term in section 232 of 

3 tliis title; 

4 “(2) the term ‘firearm’ has the nieaiiiug given 

5 such term in scotiou 921(a) of this title; and 

6 “(3) the term ‘gender identity’ for the purposes 

7 of this chapter means actual or perceived geuder-re- 

8 lated characteristics. 

9 “(d) Rule op Evidence. — In a prosecution for an 

10 offense uudei' this section, evidence of expi-ession or asso- 

1 1 ciafions of the defendant may not be introdu(‘,ed as snb- 

12 stantive evidence at trial, unless the evidence specifically 

13 relates to that offense. However, nothing in this section 

14 affet'ts the rules of evidence governing impeachment of a 

15 witness.”. 

16 (h) Technical and Conpokming iUiENUAiENT. — 

17 The analysis for ciiapter 13 of title 18, United States 

18 Code, is amended by adding at the end the following: 

“249. Hate crime acts.”. 

19 SEC. 8. STATISTICS. 

20 (a) In GENEitAL. — Subsection (b)(1) of the first sec- 

21 tion of the Hate Crimes Statistics Act (28 U.S.C. 534 

22 note) is amended by inserting “gender and gender iden- 

23 tity,” after “race,”. 

24 (h) Data. — Subsection (b)(5) of the fii-st section of 

25 the Hate Crimes Statistics Act (28 U.S.C. 534 note) is 


•HR 1.592 IH 



157 


16 

1 amended by inserting including data about crinies <‘()ni- 

2 niittcd by, aud crimes directed against, juveniles’' after 

3 “data acquired under tliis section”. 

4 SEC. 9. SEVERABILITY. 

5 If any provision of this Act, an aincudmcnt made by 

6 this Act, or the application of such provision or ainend- 

7 meut to any person or circumstance is held to be unconsti- 

8 tutional, the remainder of tliis Act, the amendments made 

9 by this Act, and the application of the provisions of such 

10 to any person or circumstance shall not be affected there- 

11 by. 

O 
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Prepared Statement of Christopher E. Anders, Legislative Counsel, 

THE American Civil Liberties Union 

I. introduction 

The American Civil Liberties Union respectfully submits this statement to strong- 
ly urge the Subcommittee on Crime — and the full House of Representatives — to pass 
the Local Law Enforcement Hate Crimes Prevention Act. 

We are pleased that the sponsors of the legislation are once again including in 
the legislation an important provision that ensures that the bill will not chill con- 
stitutionally protected speech. Specifically, the bill will include a specific provision 
excluding evidence of speech that is unrelated to the crime. As a result, the ACLU 
is strongly urging support for this bill expanding the federal criminal civil rights 
statutes. 

The ACLU believes that the Congress can and should expand federal jurisdiction 
to prosecute criminal civil rights violations when state and local governments are 
unwilling or unable to prosecute. At the same time, we also believe that these pros- 
ecutions should not include evidence of mere abstract beliefs or mere membership 
in an organization from becoming a basis for such prosecutions. The hate crimes bill 
accomplishes these goals by providing a stronger federal response to criminal civil 
rights violations, but tempering it with clear protections for free speech. 

II. THE PERSISTENT PROBLEM OF CRIMINAL CIVIL RIGHTS VIOLATIONS 

The ACLU supports providing remedies against invidious discrimination and 
urges that discrimination by private persons be made illegal when it excludes per- 
sons from access to fundamental rights or from the opportunity to participate in the 
political or social life of the community. The serious problem of crime directed at 
members of society because of their race, color, religion, gender, national origin, sex- 
ual orientation, gender identity, or disability merits legislative action. 

Such action is particularly timely as a response to the rising tide of violence di- 
rected at people because of such characteristics. Those crimes convey a constitu- 
tionally unprotected threat against the peaceable enjoyment of public places to 
members of the targeted group. 

Pursuant to the Hate Crime Statistics Act, the Federal Bureau of Investigation 
annually collects and reports statistics on the number of bias-related criminal inci- 
dents reported by local and state law enforcement officials. For 2003, based on re- 
ports from state and local law enforcement agencies, the FBI reported 7,489 inci- 
dents covered by the Act. 3,844 of those incidents were related to race, 1,343 to reli- 
gion, 1,239 to sexual orientation, 1,026 to ethnicity or national origin, 33 to dis- 
ability, and four to multiple categories. 

Existing federal law does not provide any separate offense for violent acts based 
on race, color, national origin, or religion, unless the defendant intended to interfere 
with the victim’s participation in certain enumerated activities. 18 U.S.C.A. 
§ 245(b)(2). During hearings in the Senate and House of Representatives, advocates 
for racial, ethnic, and religious minorities presented substantial evidence of the 
problems resulting from the inability of the federal government to prosecute crimes 
based on race, color, national origin, or religion without any tie to an enumerated 
activity. Those cases include violent crimes based on a protected class, which state 
or local officials either inadequately investigated or declined to prosecute. 

In addition, existing federal law does not provide any separate offense whatsoever 
for violent acts based on sexual orientation, gender, gender identity, or disability. 
The exclusion of sexual orientation, gender, gender identity, and disability from sec- 
tion 245 of the criminal code can have bizarre results. For example, in an appeal 
by a person convicted of killing an African-American gay man, the defendant argued 
that “the evidence established, if anything, that he beat [the victim] because he be- 
lieved him to be a homosexual and not because he was black.” United States v. 
Bledsoe, 728 F.2d 1094, 1098 (8th Cir. 1984), cert, denied, 469 U.S. 838 (1984). 
Among the evidence that the court cited in affirming the conviction because of vio- 
lence based on race, was testimony that the defendant killed the African-American 
gay victim, but allowed a white gay man to escape. Id. at 1095, 1098. Striking or 
killing a person solely because of that person’s sexual orientation would not have 
resulted in a conviction under that statute. 

In addition to the highly publicized accounts of the deaths of Matthew Shepard 
and Billy Jack Gaither, other reports of violence because of a person’s sexual ori- 
entation or gender identity include: 

• An account by the Human Rights Campaign of “[a] lesbian security guard, 22, 
[who] was assigned to work a holiday shift with a guard from a temporary 
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employment service. He propositioned her repeatedly. Finally, she told him 
she was a lesbian. Issuing anti-lesbian slurs, he raped her.” 

• A report by Mark Weinress, during an American Psychological Association 
briefing on hate crimes, of his beating by two men who yelled “we kill fag- 
gots” and “die faggots” at the victim and his partner from the defendants’ 
truck, chased the victims on foot while shouting “death to faggots,” and beat 
the victims with a billy club while responding “we kill faggots” when a by- 
stander asked what the defendants were doing. 

• A report by the National Gay and Lesbian Task Force of a letter from a per- 
son who wrote that she “was gang-raped for being a lesbian. Four men beat 
me, spat on me, urinated on me, and raped me.. . . When I reported the inci- 
dent to Fresno police, they were sympathetic until they learned I was homo- 
sexual. They closed their book, and said, ‘Well, you were asking for it.’” 

• An article in the Washington Post about five Marines who left the Marine 
Barracks on Capitol Hill to throw a tear gas canister into a nearby gay bar. 
Several persons were treated for nausea and other gas-related symptoms. 

The problem of crimes based on gender is also persistent. For example, two 
women cadets at the Citadel, a military school that had only recently opened its 
doors to female students, were singled out and “hazed” by male cadets who did not 
believe that women had a right to be at the school. Male cadets allegedly sprayed 
the two women with nail polish remover and then set their clothes ablaze, not once, 
but three times within a two month period. One male cadet also threatened one of 
the two women by saying that he would cut her “heart out” if he ever saw her alone 
off campus. 

Federal legislation addressing such criminal civil rights violations is necessary be- 
cause state and local law enforcement officers are sometimes unwilling or unable 
to prosecute those crimes because of either inadequate resources or their own bias 
against the victim. The prospect of such failure to provide equal protection of the 
laws justifies federal jurisdiction. 

For example, state and local law enforcement officials have often been hostile to 
the needs of gay men and lesbians. The fear of state and local police — which many 
gay men and lesbians share with members of other minorities — is not unwarranted. 
For example, until recently, the Maryland state police department refused to employ 
gay men or lesbians as state police officers. In addition, only blocks from the Capitol 
a few years ago, a District of Columbia police lieutenant who headed the police unit 
that investigates extortion cases was arrested by the FBI for attempting to extort 
$10,000 from a man seen leaving a gay bar. Police officers referred to the practice 
as “fairy shaking.” The problem is widespread. In fact, the National Coalition of 
Anti-Violence Programs reports several hundred anti-gay incidents allegedly com- 
mitted by state and local law enforcement officers annually. The federal government 
clearly has an enforcement role when state and local governments fail to provide 
equal protection of the laws. 

III. THE NEW BILL PROVIDES STRONG PROTECTION OF FREE SPEECH 

The ACLU has a long record of support for stronger protection of both free speech 
and civil rights. Those positions are not inconsistent. In fact, vigilant protection of 
free speech rights historically has opened the doors to effective advocacy for ex- 
panded civil rights protections. 

Fourteen years ago, the ACLU submitted a brief to the Supreme Court urging the 
Court to uphold a Wisconsin hate crime sentencing enhancement statute as con- 
stitutional. However, the ACLU also asked the Court “to set forth a clear set of 
rules governing the use of such statutes in the future.” The ACLU warned the Court 
that “if the state is not able to prove that a defendant’s speech is linked to specific 
criminal behavior, the chances increase that the state’s hate crime prosecution is 
politically inspired.” The evidentiary provision in the House bill will help avoid that 
harm. 

The ACLU appreciates the sponsors’ inclusion of the evidentiary provision that 
prevents the hate crimes legislation from having any potentially chilling effect on 
constitutionally protected speech. The evidentiary subsection in the bill provides 
that: 

Evidence of expression or association of the defendant may not be in- 
troduced as substantive evidence at trial, unless the evidence specifi- 
cally relates to that offense. However, nothing in this section affects the 
rules of evidence governing the impeachment of a witness. 
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This provision will reduce or eliminate the possibility that the federal government 
could obtain a criminal conviction on the basis of evidence of speech that had no 
role in the chain of events that led to any alleged violent act proscribed by the stat- 
ute. 

This provision in the House bill almost exactly copies a paragraph in the Wash- 
ington State hate crimes statute. Wash. Rev. Code § 9A.36. 080(4). This Washington 
State language is not new; the paragraph was added to the Washington State stat- 
ute as part of an amendment in 1993. The ACLU has conferred with litigators in- 
volved in hate crimes prevention in Washington State. They report no complaints 
that the provision inappropriately impedes prosecutions. 

On its face, the hate crimes bill punishes only the conduct of intentionally select- 
ing another person for violence because of that person’s race, color, national origin, 
religion, gender, sexual orientation, gender identity, or disability. The prosecution 
must prove the conduct of intentional selection of the victim. Thus, the hate crimes 
bill, like the present principal criminal civil rights statute, 18 U.S.C. §245 (“section 
245”), punishes discrimination (an act), not bigotry (a belief). 

The federal government usually proves the intentional selection element of section 
245 prosecutions by properly introducing ample evidence related to the chain of 
events. For example, in a section 245 prosecution based on race, a federal court of 
appeals found that the prosecution met its burden of proving that the defendant at- 
tacked the victim because of his race by introducing admissions that the defendant 
stated that “he had once killed a nigger queen,” that he attacked the victim 
“[blecause he was a black fag,” and by introducing evidence that the defendant al- 
lowed a white gay man to escape further attack, but relentlessly pursued the Afri- 
can-American gay victim. Bledsoe, 728 F.2d at 1098. 

Although the Justice Department has argued that it usually avoids attempting to 
introduce evidence proving nothing more than that a person holds racist or other 
bigoted views, it has at least occasionally introduced such evidence. In at least one 
decision, a federal court of appeals expressly found admissible such evidence that 
was wholly unrelated to the chain of events that resulted in the violent act. United 
States V. Dunnaway, 88 F.3d 617 (8th Cir. 1996). The court upheld the admissibility 
of a tattoo of a skinhead group on the inside lip of the defendant because “[t]he 
crime in this [section 245] case involved elements of racial hatred.” Id. at 618. The 
tattoo was admissible even in the absence of any evidence in the decision linking 
the skinhead group to the violent act. 

The decision admitting that evidence of a tattoo confirmed our concerns expressed 
in the ACLU’s brief filed with the Supreme Court in support of the Wisconsin hate 
crimes penalty enhancement statute. In asking for guidance from the Court on the 
applicability of such statutes, the ACLU stated its concern that evidence of speech 
should not be relevant unless “the government proves that [the evidence] is directly 
related to the underl 3 dng crime and probative of the defendant’s discriminatory in- 
tent.” The ACLU brief urged that, “[a]t a minimum, any speech or association that 
is not contemporaneous with the crime must be part of the chain of events that led 
to the crime. Generalized evidence concerning the defendant’s racial views is not 
sufficient to meet this test.” 

The evidentiary provision in the House hate crimes bill is important because, 
without it, we could see more evidence of unrelated speech admitted in hate crime 
prosecutions. Many of the arguments made in favor of hate crime legislation today 
are very different than the arguments made in favor of enacting section 245 37 
years ago. At that time, the focus was on giving the federal government jurisdiction 
to prosecute numerous murders of African-Americans, including civil rights workers, 
which had gone unpunished by state and local prosecutors. The intent was to have 
a federal backstop to state and local law enforcement. 

The problem today is that there is an increasing focus on “combating hate,” fight- 
ing “hate groups,” and identifying alleged perpetrators by their membership in such 
groups — even in the absence of any link between membership in the group and the 
violent act. Those arguments are very different from the arguments made in support 
of section 245 when it passed as an important part of the historic Civil Rights Act 
of 1968. 

The evidentiary provision removes the danger that — after years of debate focused 
on combating “hate” — courts, litigants, and jurors applying a federal hate crime 
statute could be more likely to believe that speech-related evidence that is unrelated 
to the chain of events leading to a violent act is a proper basis for proving the inten- 
tional selection element of the offense. The provision will stop the temptation for 
prosecutors to focus on proving the selection element by showing “guilt hy associa- 
tion” with groups whose bigoted views we may all find repugnant, but which may 
have had no role in committing the violent act. We should add that evidence of asso- 
ciation could also just as easily focus on many groups representing the very persons 
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that the hate crimes bill should protect.^ The evidentiary provision in the House bill 
precludes all such evidence from being used to prove the crime, unless it specifically 
related to the violent offense. 

The evidentiary provision in the House hate crimes bill is not overly expansive. 
The provision will bar only evidence that had no specific relationship to the under- 
l3dng violent offense. It will have no effect on the admissibility of evidence of speech 
that bears a specific relationship to the underlying crime — or evidence used to im- 
peach a witness. Thus, the proposal will not bar all expressions or associations of 
the accused. It is a prophylactic provision that is precisely tailored to protect against 
the chilling of constitutionally protected free speech. 

IV. CONCLUSION 

For the foregoing reasons, the ACLU strongly urges the House to pass this prop- 
erly drafted legislation to expand federal jurisdiction to address the continuing prob- 
lem of an inadequate state and local response to criminal civil rights violations, but 
without affecting any protected speech. Specifically, the ACLU urges the House to 
take prompt action in passing the Local Law Enforcement Hate Crimes Prevention 
Act of 2007. The ACLU appreciates this opportunity to present our concerns. 


^ For example, many of the principal First Amendment association decisions arose from chal- 
lenges to governmental investigations of civil rights and civil liberties organizations. See, e.g., 
Gibson v. Florida Legislative Investigation Committee, 372 U.S. 539 (1962) (holding that the 
NAACP could refuse to disclose its membership list to a state legislature investigating alleged 
Communist infiltration of civil rights groups); Bates v. City of Little Rock, 361 U.S. 516 (1960) 
(reversing a conviction of NAACP officials who refused to comply with local ordinances requiring 
disclosure of membership lists); NAACP v. State of Alabama, 357 U.S. 449 (1958) (holding as 
unconstitutional a judgment of contempt and fine on the NAACP for failure to produce its mem- 
bership lists); New Jersey Citizen Action v. Edison Township, 797 F.2d 1250 (3rd Cir. 1986) (re- 
fusing to require the fingerprinting of door-to-door canvassers for a consumer rights group), cert, 
denied, sub nom. Piscataway v. New Jersey Citizen Action, 479 U.S. 1103 (1987); Familias 
Unidas v. Briscoe, 619 F.2d 391 (5th Cir. 1980) (refusing a request to compel the disclosure of 
the membership list of a public school reform group); Committee in Solidarity with the People 
of El Salvador v. Sessions, 705 F.Supp. 25 (D.D.C. 1989) (denying a request for preliminary in- 
junction against FBI’s dissemination of information collected on foreign policy group); Alliance 
to End Repression v. City of Chicago, 627 F.Supp. 1044 (1985) (police infiltrated and photo- 
graphed activities of a civil liberties group and an anti-war group). 
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ATTACHMENT 




ACLU 


ANItICAM CIVIC UtCtTlU UMIOII 


April 9. 3007 

Ml L ocal Law gntorcgwent H af Cr imea 
Preven tion Act 

Dear Repreeentativc : 

AMBItCAM «IVIL 

mlMI L .. j 

The American Civil Liberties Union 
strongly urges you to cosponsor the Local Law 
Enforcement Hate Crimes Prevention Act of 
3007. Me are pleased that House Judiciary 
Committee Chairman John Conyers will once 
again Include in the legislation an important 
provision that ensures that hate crimes 
legislation will not chill constitutionally 
protected speech. Specifically, the bill will 
include a specific provision excluding 
evidence of speech that is unrelated to the 
•rricau ua iiuctoa Crime. As a result, the ACLU is strongly 

urging support for this bill expanding the 
federal criminal civil rights statutes. 

The ACLU believes that the Congress can 
and should expand federal )urisdlction to 
prosecute criminal civil rights violations 
whan state and local governments are unwilling 
or unable to prosecute. At the same tine, we 
also believe that these prosecutions should 
not Include evidence of mere abstract beliefs 
or mere meai bershlp In an organization from 
becoming a basis for such prosecutions. The 
hate crimes bill accoaplishes these goals by 
providing a stronger federal response to 
criminal civil rights violations, but 
tempering it with clear protections for free 
speech. 

The Persistent Problem of Criminal Civil 
Rights Violations 

The ACLU supports providing remedies 
against Invidious discrimination and urges 
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chae discrlainatloa by privat* paraona ba made 
lllagal whan it axcludaa paraona from accesa 
to fundaawntal righta or from the opportunity 
.ta parr Iripata in the political or ao c iai -i4ta 
of Che coemnmity. The aarioua problem of 
crime directed at membera of aociety becauae 
of their race, color, religion, gander, 
national origin, aexual orientation, gander 
identity, or diaability merlta laglalative 
action. 

Such action la particularly timely aa a 
reaponaa to the riaing tide of violence 
directed at people becauae of auch 
characteriatiCB. Thoaa Crimea convey a 
conatitutioiMlly unprotected threat againat 
the peaceable enjoyment of public placea to 
membera of the cargetad group. 

Purauant to the Hate Crime Statlatlca 
Act, the Federal Bureau of Invaatigation 
annually collecta and reporta atatiatica on 
the number of blaa-related criminal incidanta 
reported by local and atata law enforcement 
officlala. For 2003, baaed on reporta from 
atata and local law enforcement agenciea, the 
FBI reported 7,489 incidanta covered by the 
Act. 3,844 of thoae incidanta were related to 
race, 1,343 to religion, 1,239 to aexual 
orientation, l, 02 fi to ethnicity or national 
origin, 33 to diaability, and four to multipla 
catagoriaa. 

Bxiating federal law doea not provide any 
aeparate offenaa for violent acta baaed on 
race, color, national origin, or religion, 
unlaaa the defendant intended to interfere 
with the victim* a participation in certain 
enumerated actlvitlea. 18 U.S.C.A. f 
245(b) <2). During hearinga in the Senate and 
House of Representatives, advocates for 
racial, ethnic, and religious minorities 
preaantad substantial evidence of the problems 
resulting from the inability of the federal 
government to prosecute crimes based on race, 
color, national origin, or religion without 
any tie to an enumerated activity. Those 
cases include violent crimes based on a 
protected class, which state or local 
officials either Inadequately investigated or 
declined to prosecute. 
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In addiclon, existing federal law doea 
noc provide any separate offense whatsoever 
for violent acts based on sexual orientation, 
gender, gender iden t ity, or Itie 

exclusion of sexual orientation, gender, 
gender identity, and disability fro* section 
24S of the crieinal code can have bizarre 
results. For example, in an appeal by a 
parson convicted of killing an African- 
Aswrican gay man, the defendant argued that 
‘the evidence established, if anything, that 
he beat (the victim] because ha believed him 
to be a homosexual and not because he was 
black.* United states v. Bledso e. 728 F.2d 
1094, 1098 (8th Cir, 1984), cert , tenied, 469 
U.S, 838 (1984) . Among the evidence that the 
court cited in affirming the conviction 
because of violence based on race, was 
testimony that the defendant killed the 
African-American gay victim, but allowed a 
white gay man to escape. at 1095, 1098. 

Striking or killing a person solely because of 
chat person's sexual orientation would not 
have resulted in a conviction under t)>ac 
statute. 

In addition to Che highly publicized 
accounts of the deac)is of Matthew Shepard and 
Billy Jack OaitlMr, other reports of violence 
because of a person’s sexual orientation or 
gender identity includot 

- An account by the Human Rights Campaign 
of * (al lesbian security guard, 22, [who] was 
assigned to work a holiday shift with a guard 
from a cen^rary employment service. He 
propositioned hmr repeatedly. Finally, she 
told him she was a lesbian. Issuing anti- 
lesbian slurs, lie raped )>er.* 

- A report by Mark Metnrsss, during an 
American Psychological Association briefing on 
liate crimes, of his beating by two men who 
yelled *we kill faggots* and ‘die faggots* at 
tlie victim and his partner from the 
defendants' truck, cliased the victims on toot 
while shouting ‘death to faggots,* and beat 
the victims with a billy club while responding 
‘we kill faggots* wlien a bystander asked what 
Che defendants were doing. 

- A report by the National Oay and 
Lesbian Task Force of a lector from a person 
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who wrote chat she 'was gang-raped for being a 
lesbian. Pour sian beat me, spat on me, 
urinated on aia, and raped me ... , when I 
- reported the lorldent.to Pr ss i io -biiey 

were aympatbetlc until they learned I was 
homosexual. They closed their book, and said, 
'Mell, you were asking tor it.** 

• An article in the Washington Post about 
five Marines who left the Marine Barracks on 
Capitol Hill to throw a tear gas canister into 
a nearby gay bar. Several persona were 
treated for nausea and other gaa-related 
symptoms. 

The problem of crimes based on gender is 
also persistent. For example, two women 
cadets at the Citadel, a military school that 
had only recently opened its doors to female 
students, were singled out and 'based* by 
male cadets who did not believe that woman had 
a right to be at the school. Male cadets 
allegedly sprayed the two women with nail 
polish remover and then set their clothes 
ablaze, not once, but three times within a two 
month period. One male cadet also threatened 
one of the two women by saying that he would 
cut her 'heart out* if he ever saw her alone 
off campus. 

Federal legislation addressing such 
criminal civil rights violations is necessary 
because state and local law enforcement 
officers are sometimes unwilling or unable to 
prosecute those crimes because of either 
inadequate resources or their own bias against 
the victim. The prospect of such failure to 
provide equal protection of the laws justifies 
federal jurisdiction. 

For example, state and local law 
enforcement officials have often been hostile 
to the needs of gay men and lesbleuis. The 
fear of state and local police- -which many gay 
men and lesbiana share with members of other 
minorities- -is not unwarranted. For example, 
until recently, the Maryland state police 
department refused to employ gay men or 
lesbians as state police officers. In 
addition, only blocks from the Capitol a few 
years ago, a District of Columbia police 
lieutenant who headed the police unit that 
investigates extortion cases was arrested by 
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ch« FSI for attonpting CO axcorc $10,000 froa 
a nan saan leaving a gay bar. Police offieeri 
referred to the practice as 'fairy shaking.* 
Tha p ro ble n -ia- wideep r aad. la face, the 
National Coalition of Anti-Violence Programs 
reports several hundred anti -gay incidents 
allegedly committed by state and local law 
enforcement officers annually. The federal 
government clearly has an enforcement role 
when state and local governments fail to 
provide equal protection of the laws. 

Tte New Bill Provides Btroag PcoCeetlon of 

Free Speech 

The ACU> has a long record of support for 
stronger protection of both free speech and 
civil rights. Those positions are not 
inconsistent. In fact, vigilant protection of 
free speech rights historically has opened the 
doors to effective advocacy for expanded civil 
rights protections. 

Fourteen years ago, the ACU; submitted a 
brief to the Supreme Court urging the Court to 
uphold a Nisconsin hate crime sentencing 
enhancement statute as constitutional. 

However, the ACUI also asked the court *to set 
forth a clear set of rules governing the use 
of such statutes in the future.* The ACUl 
warned the Court that *if tha state is not 
able to prove that a defendant's speech is 
linked to specific criminal behavior, the 
chances increase that the state's hate crime 
prosecution is politically Inspired.* The 
evidentiary provision in the House bill will 
help avoid that harm. 

Tha ACLU appreciates the sponsors' 
inclusion of the evidentiary provision that 
prevents the hate crimes legislation from 
having any potentially chilling effect on 
constitutionally protected speech. The 
evidentiary subsection in the bill provides 
that I 


Bvidence of expression or association 
of the defendant may not be introduced 
as substantive evidence at trial, 
unless the avidanca specifically 
relates to that offense. However, 
nothing in this section affects the 
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rulaa of ovidonco govorning tbo 

iHpoachawnt of a witaaaa, 

thia -yte w iaioa *till aoduoo ■or o l ta i itaf eho 
poBslbllity that tho fcdoral govomaant could 
obtain a criminal conviction on the basis of 
evidence of speech that had no role in the 
chain of events that led to any allsged violent 
act proscribed by the statute. 

This provision in the House bill almost 
exactly copies a paragraph in the Washington 
State hate crimes statute. Wash. Rev. Code S 
9A. 36. 080(4) . This Washington State language 
is not newi the paragraph was added to Che 
Washington State statute as part of an 
asienrhsent in 1993. The ACLU has conferred with 
litigators involved in hate crimes prevention 
in Washington State. They report no complaints 
that the provision inappropriately impedes 
prosecutions. 

On its face, the bate crimes bill 
punishes only Che conduct of inCencionslly 
selecting another person for violence Isecause 
of Chet person's race, color, national origin, 
religion, gender, sexual orientation, gender 
identity, or disability. The prosecution must 
prove Che conduct of intentional selection of 
tile victim. Thus, the hate crimes bill, lilce 
the present principal criminal civil rights 
statute, 18 O.S.C. f 245 ('section 245*). 
punishes discrimination Ion act), not bigotry 
(a belief) . 

The federal government usually proves the 
intentional selection element of section 245 
prosecutions l>y properly introducing ample 
evidence related to tlie cliain of events, FOr 
example, in a section 245 proeecution (used on 
race, a federal court of appeals found tliac 
tite prosecution met its txarden of proving that 
t)w defendant sttaclted tlie victim because of 
his race by introducing admissions thst the 
defendant stated tliac 'he had once (tilled a 
nigger queen,* that he sttaclted the victim 
'[bjecause lie was a blac)t fag,* and by 
Introducing evidence that the defendant 
allowed a white gay man to escape further 
attac)t, but relentlessly pursued the African- 
American gay victim. Bledso e. 728 F.2d at 
1098. 
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Although th* Justice Depkrtaent h«« 
argued that it usually avoids attempting to 
introduce evidence proving nothing more than 
that a pe r so n holds raoisc or other higoted 
views, it has at least occasionally introduced 
such evidence. In at least one decision, a 
federal court of appeals expressly found 
admissible such evidence that was wholly 
unrelated to the chain of events that resulted 
in the violent act. United States v. 

Dunnaway . 88 P.ld 617 (8th Cir. 1986I. The 
court upheld the admissibility of a tattoo of 
a skinhead group on the inside lip of the 
defendant because *(t]he crlsie in this 
(section 245] case involved elements of racial 
hatred.* Id. at 618. The tattoo was 
admissible even in the absence of any evidence 
in the decision linking the skinhead group to 
the violent act. 

The decision admitting that evidence of a 
tattoo confirmed our concerns expressed in the 
ACLU's brief filed with the Supreme Court in 
support of the Nisconsln hate crimes penalty 
enhancement statute. In asking for guidance 
from the Court on the applicability of such 
statutes, the KCIM stated its concern that 
evidence of speech should not be relevant 
unless *the government proves that (the 
evidence] is directly related to the 
underlying crime and probative of the 
defendant's discriminatory intent.* The ACLU 
brief urged that, *(a]t a minimum, any speech 
or association that is not contemporaneous 
with the crime must be part of the chain of 
events that led to the crime. Qeneralized 
evidence concerning the defendant's racial 
views is not sufficient to meet this test.* 

The evidentiary provision in the House 
hate crimes bill la important because, without 
it, wo could see more evidence of unrelated 
speech admitted in hate crime prosecutions. 
Many of the arguments made in favor of hate 
crime legislation today are very different 
than the arguments made in favor of enacting 
section 245 37 years ago. At that time, the 
focus was on giving the federal government 
jurisdiction to prosecute numerous murders of 
African-Americans, including civil rights 
workers, which had gone unpunished by state 
and local prosecutors. The intent was to have 
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a (adaral backstop to state and local law 
enforcment . 


-Iho- p ra b l sa today !• that alMco-la-an— 
increasing focus on 'coabating hate,* fighting 
■hate groups,* and identifying alleged 
perpetrators by their neobership in such 
groups* -even in the absence of any link 
between oeeiberahip in the group and the 
violent act. Those arguments are very 
different froa the arguments made in support 
of section 24S when it passed as an important 
part of the historic Civil Rights Act of 1968. 

The evidentiary provision removes the 
danger that* -after years of debate focused on 
combating 'hate* --courts, litigants, and 
jurors applying a federal hate crime statute 
could be more likely to believe that speech- 
related evidence that is unrelated to the 
chain of events leading to a violent act is a 
proper basis for proving the intentional 
selection element of the offense. The 
provision will stop the temptation for 
prosecutors to focus on proving the selection 
elestent by showing *guilt by association* with 
groups whose bigoted views we may all find 
repugnant, but which may have had no role in 
committing the violent act. He should add 
that evidence of association could also just 
as easily focus on many groups representing 
the very persons chat the hate crimes bill 
should protect.' The evidentiary provision in 


' For exasple, many of the principal First 
Amendment association decisions arose from 
challenges to governmental investigations of 
civil rights and civil liberties 
organizations. See, e.g. . Gibson v. Florida 
Legislat ive Investigation Committee . 372 U.S. 
939 (1962) (holding that the NAA(n> could 
refuse to disclose its mesibership list to a 
state legislature investigating alleged 
Communist infiltration of civil rights 
groups) I Bates v. City of Little Rock . 361 
U.S. 916 (1960) (reversing a conviction of 
NAACP officials who refused to comply with 
local ordinances requiring disclosure of 
membership lists) t MAACP v. State of Alabama , 
397 U.S. 449 (1998) (holding as' 
unconstitutional a judgment of contempt and 
fine on t)ia NAACP for failure to produce its 
membership lists ) i He w Jersey Citizen Action 
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Che House bill precludes all such evidence 
fron being used Co prove the cries, unless it 
specifically related to the violent offense. 


The evidentiary provision in the House 
hate criews bill is not overly expansive. The 
provision will bar only evidence that had no 
specific relationship to the underlying 
violent offense. It will have no effect on 
the adeissibility of evidence of speech that 
bears a specific relationship to the 
underlying cries- -or evidence used to impeach 
a witness. Thus, the proposal will not bar 
all expressions or associations of the 
accused. It is a prophylactic provision that 
is precisely tailored to protect against the 
chilling of constitutionally protected free 
speech. 

He strongly urge you to call Chairman 
Conyer's office at 202-225-6906 to coqxmsor 
the Local Law Enforcement Hats Crimes 
Prevention Act of 2007. Please do not 
hesitate to call us at 202-675-2106 if you 
have any questions regarding this legislation. 


Sincerely, 


Caroline Fredrickson 
Director 


v. Edison Township . 797 F.2d 1250 (Ird Cir. 
1986) (refusing to require the fingerprinting 
of door-to-door canvassers for a consumer 
rights group) , Mr^ d enied , sub com. 
Pisc ataway v. Hew Jers ey Cltiien Action . 479 
U.S. 1101 (1907); Fanil las Unidas v. Bris coe. 
619 F.2d 191 (5th Cir. 1980) (refusing a 
request to compel the disclosure of the 
memlsership list of a public school reform 
group) I C oendttee in S olidarity with the 
People of El Salvador v. Sessi ons. 705 F.Supp. 
25 (D.D.C. 1989) (denying a request for 
preliminary injunction against FBI's 
dissemination of Information collected on 
foreign policy group ) t Alliance to End 
Repression v. City of Chicago . 627 F.Supp. 

1044 (1965) (police infiltrated and 
photograplied activities of a civil liberties 
group and an anti-war group). 
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Chriacopher Anders 
Lcgislaciva Counsel 
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Prepared Statement of Joe Solmonese, President, Human Rights Campaign 


Wrirren Sraremenr oF 
Joe Solmonese 
President 

Hiunan Rights Campaign 
To die 

Subcommittee on Crime Terrorism and Homeland Security 
Committee on Judiciary 
U.S. House o F Represen tatives 
Room 2141 

Rayburn House Office Building 
April 17,2007 


Mr. Chairman and Members of the Committee: 

My name is Joe Solmonese, and I am the President of the Human Rights Campaign, America’s 
largest civil rights organization working to achieve gay, lesbian, bisexual and transgender (GLBT) 
equality. By inspiring and engaging all Americans, HRC strives to end discrimination against GLBT 
citizens and realize a nation that achieves fundamental fairness and equality for all. On behalf of our 
over 700,000 members and supporters nationwide, 1 am honored to submit this statement in 
support of H.R. 1592, the Local Law Enforcement Hate Crimes Prevention Act of 2007 
CLLEHCPA”). 

The Local Law Enforcement Hate Crimes Prevention Act 

As Americans, we must take a strong stand against violence committed against our neighbors for 
simply being themselves. The purpose of our government. First and Foremost, is to protect all oF our 
citizens — whether they are black, disabled, Christian or gay. Wliile a random act of violence against 
any individual is always a tragic event, violent crimes based on prejudice have a much stronger 
impact because they have the power to terrorize an entire community. These hate crimes chip away 
at the very foundations of our democracy - that all citizens are created equal and are afforded the 
same freedoms and protections. 

The public is looking ro this Congress for leadership and action ro combat this devastating type of 
violence. According to a new poll conduaed by Peter Hart Research Associates, nearly three in four 
(73 percent) of voters favor strengthening hate crimes laws to include sexual orientation and gender 
identity and to give local law enforcement the tools they need to investigate and prosecute these 
violent acts based on bigotry. 

This Congress has the best opportunity we’ve ever had to finally protect all Americans from hate 
crimes — including crimes based on sexual orientation, gender, gender identity or disability — by 
passing the long overdue Local Law Enforcement Hate Crimes Prevention Act. Earlier versions of 
this bill have already passed in bodi the Republican-led House (2005) and Senate (2004) in recent 
years only to be derailed by partisan politics. Last November, the American people rejected divisive 
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partisanship and sent a message that it will not stand for our leaders putting their own electoral 
prospects ahead of progress and protections for all our citizens. 

Why the Act Is Needed 

Too often GLBT people are targeted for bias-motivated violence because of who they are. Every day 
a hate crime is committed against someone because of their sexual orientation. Often, local law 
enforcement lack the resources or training needed to fully investigate and prosecute these bias- 
motivated crimes. Additionally, local authorities frequently lack training and understanding of 
transgender people, leading to a habitual mistrust of authorities by traiisgender individuals. This 
lack of understanding illustrates the need for a federal backstop for stare and local authorities, 
particularly in cases where the local law enforcement authorities exhibit intolerance or fail to 
investigate or prosecute cases of transgender hate crimes. 

There is a reason why tliis bill has been supported by 31 state Attorneys General as well as leading 
law enforcement organizations - because, despite progress toward equality in almost all segments of 
our society - hate crimes continue to spread fear and violence among entire communities of 
Americans and law enforcement lack the tools and resources to prevent and prosecute them. In 
2003, the FBI announced that there were more than 9,000 reported hate violence victims in the 
United States — almost 25 victims a day, or approximately one hate crime evety hour. One in six 
hate crimes are motivated by the victim’s sexual orientation. 

What the Act Would Do 

The Local Law Enforcement Hate Crimes Prevention Act would strengthen the ability of law 
enforcement officials to investigate and prosecute hate crimes by untying the federal government’s 
hands to protect all Americans. 

Under the current federal law, enaaed nearly 40 years ago, the government has the authority to help 
investigate and prosecute bias-motivated attacks based on race, color, national origin and religion 
and because the victim was attempting to exercise a federally proteaed right. For example, 
authorities became involved in a Salt Lake City case where James Herrick set fire to a Pakistani 
restaurant on September 13, 2001. Herrick was sentenced to 51 months incarceration onjanuaiy 7, 
2002, after pleading guilty to violating 18 U.S.C. § 245. 

In contrast, the federal government is NOT able to help in cases where women, gay, transgender or 
disabled Americans are victims of bias-motivated crimes for who they are. For example, in Texas, in 
Jtdy of 2005, four men brutally assaidted a gay man. Wliile punching and Idcldng him, whipping 
him with a vacuum chord and assaulting him with daggers, the offenders told the victim that they 
attacked him because he was gay. Two of the men were sentenced to six years in prison under a plea 
bargain that dropped die charges that could have sent diem to prison for life. Under this bill, federal 
authorities would have had the jurisdiction to prosecute the crime or could have provided local 
authorities resources that might have assisted them in pursuing a longer sentence. 

The Act would provide cmcial federal resources to state and local agencies and equip local law 
enforcement officers with the tools they need to investigate and prosecute crimes. Wliile most states 
recognize the problem of hate violence, and many have enacted laws to help combat this serious 
issue, federal government recognition of the problem is crucial to its solution. Too many local 
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jurisdiccions lack the Rill resources necessary to prosecute hate crimes. For example, when Matthew 
Shepard was murdered in Laramie, WY, in 1998, the investigation and prosecution of the case cost 
the community of 28,000 residents about $150,000, forcing the sheriffs department to layoff five 
depuries in order to save money. 

The Act would allow federal authorities to become involved if local authorities are unwilling or 
unable to act. In the hate crime on which the film “Boys Don’t Ciy” was based, 21 year-old 
Brandon Teena was raped and later lulled by two friends after they discovered he was biologically 
female. After the rape and assault, Teena repoited the crime to the police, but Richardson County 
Sheriff, Richard Laux, who referred to Teena as “it,” did not allow his deputies to arrest the two men 
responsible. Five days later, those two men shot and stabbed Teena to death in front of two 
witnesses, Lisa Lambert and Philip DeVine, who were then also mtudered. JoAnn Brandon, Teena’s 
mother, filed a civil suit against Sheriff Laux, claiming that he was negligent in failing to arrest the 
men immediately after the rape. The court found that the county was at least partially responsible for 
Teena’s death and characterized Sheriff Laux’s behavior as “extreme and outrageous.” Fiad tliis 
federal hate crime law been in effect, federal authorities could have investigated and prosecuted the 
offenders when the local authorities refused to do so. 

The Act is Consistent with First Amendment Freedoms 

Opponents of the bill love to state that this law would "punish thoughts." Those claims are not only 
unfounded, but fly in the face of our experience with hate crimes laws. The Supreme Court has 
clearly ruled that considering bias as a motivation for the crime does not run afoul of the First 
Amendment. Two Supreme Court cases from the early 1990’s, R.A.V. v. City of St. Paul and 
Wisconsin v. Mitchell, clearly demonstrate that a criminal statute may consider bias motivation when 
that motivation is directly connected to a defendant’s criminal conduct. By requiring this connection 
to criminal activity, the Court has drawn a sharp distinction between punishing thought and 
punishing bias motivated violence. In Wisconsin v. Mitchell, the Supreme Cotut made clear that “the 
First Amendment . . . does not prohibit the evidentiary use of speech to establish the elements of a 
crime or to prove motive or intent.” 

The Local Law Enforcement Fiate Crimes Prevention Act punishes only violent actions — not 
thoughts or beliefs — based on prejudice. The legislation clearly states the defendant must have 
willftilly caused bodily injut}^ or, through the use of fire, a ftrearm, or an explosive or Incendiaiy 
device, attempted to cause bodily injuiy. In fact, the Act actually protects religious liberty by 
addressing violence against individuals based on their religion. Such attacks are among the most 
prevalent hate crimes, and many religious groups support this hate crime legislation precisely because 
it could stem violent acts motivated by religious bigotr}^ 

Explicit Inclusion of Gender Identity is Necessary 

The Human Rights Campaign is pleased that once again the House, and, for the first time, the 
Senate, have introduced tliis legislation with explicit inclusion of gender identity as a protected 
categoiy. Explicit language will ensure that violent crimes rargering transgender people do not slip 
through the craclcs. 

Developments in state and local law have made clear that in order best to fulfill the legislative intent 
of including the transgender community, die LLEHCPA should contain explicit language. Wlien a 
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court is presented with the question, “may a defendant be convicted under a hate crimes statute for 
commirring a violenr crime againsr a person because of rheir rransgender srarusf’ we need ro ensure 
that the answer will be “yes.” 

Explicit language about gender identity has become the “state of the ait” for hare crimes laws. 

In recognition of the significant problem that exists, many state and local laws now contain clear and 
explicit coverage for the transgender community. Today, ten states and the District of Columbia 
have explicit transgender-inclusive language in their hate crimes statutes, like “gender identity.” In 
addition, many local hate crimes ordinances use similar language to ensure that transgender persons 
are protected. 

We also suppoit the bill's amendment to the Hate Crimes Statistics Act that would add “gender” 
and “gender identity” to the categories of bias-motivated violence statistics collected by the FBI. Far 
too litde is known about bias-motivated violence based on gender identity. What we do know 
indicates that transgender individtials are disproportionately affected by violent, bias-motivated 
crime. Collecting statistics on these types of crimes will provide die law enforcement community 
with vital information in the effoit to combat this type of violence. 

Support for this Legislation is Strong 

According to Hart Research, large majorities of eveiy major subgroup of the electorate — including 
traditionally conservative groups such as Republican men (56 percent) and evangelical Christians (63 
percent) — express support for strengthening hate crimes laws to include sexual orientation and 
gender identity. Support also crosses racial lines — with diree in four whites (74 percent), African- 
Americans (74 percent) and Latino/as (72 percent) supporting the Act. 

In addition to public opinion polling that consistently finds the ovenvhelming majority of 
Americans in support of such legislation, federal hate crimes legislation has the support of over 200 
law enforcement, civil rights, civic and religious organizations. In faa, today, hundreds of religious 
leaders from all faiths and all 50 states are converging on Capitol Hill to fight for the passage of this 
bill. The Clergy Call for Justice and Equality consists of religious and faith leaders meeting wirh 
federal legislators to express their support of the bill and the need to pass the Act. 

Hate crimes are difFerent from other crimes. Hate crimes send die poisonous message diat some 
Americans deserve to be viaimized solely because of dieir race, ethnic background, religion, gender, 
sexual orientation, gender identity or disability. They are unique in that they terrorize an entire 
community. Wliecher it is the burning of a chtircli or a shooting at a gay bar, hate crimes send the 
message that a particular group of people are not welcome because of who diey are. Such a message 
is antithetical to the American way of life. 

Mr. Chairman, the time to pass this legislation is long overdue. As the daily news repoits of bias- 
motivated violence shows, hate crimes will not simply go away if they are ignored. We urge you to 
pass this legislation and give local law enforcement the resources they need to bring the scourge of 
violent, bias-motivated crime to an end. Thank you. 
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Hate Crimes Coalition Letters of Support 
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MAJOR CITIES CHIEFS ASSOCIATION 
6716 Akundo IM IM««. rahnlM, MD }IM6 
4 4ie-iu.9ai6 


April 17.2007 


Uniled Slates House of Represenuiives 
Washingion. D C 
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Dear Representative 

The Major Cities Chiefs write to express our support for HR 1592, the Local Law 
Enforcaneni Hale Crime Prevention Act (LLEHCPA) Hate crime merits a 
priorit>' response because of its special impact on victims These crimes - 
designed to intimidate whole communities on the basis of personal and immuubic 
characteristics - can spark widespread neighborhood conflicts and damage the 
fabric of our society, especially in major metropolitan cities aaoss our country In 
partnership with communily -based organi/aiions. the law enforcement 
community has played a leadership role in supporting hate crime penally- 
cnhancemeni and data collection initiatives and continues to urge passage of this 
important legislation 
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Slate and local law enforcement authorities have a large slake in the passage of 
HR 1592 The measure would provide authority for local law enforcement 
ofTictals to request technical, forensic, prosecutorial or other forms of assistance 
in crime investigation from the Department of Justice for violence motivated by 
pretudice based on race, color, religion, national origiii. sexual oriemation. 
gender, gender identity, or disability Specifically, this measure would give local 
law enforcement olTicials importam tools to combat violent, bias-motivated 
crime Federal support, through training or direct access, will help ensure that 
bias-motivated violence is efTcctivdy investigated and prosecuted The legislation 
would also facilitate federal investigations and prosecutions when local 
authorities are unwilling or unable to achieve a just result 


Son JOM. Cdtorto 

SulieftCei.NM rot 
toorda 
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In the aflermath of the 9/1 1 terrorist incidents, crime-lighting partnerships 
between federal and stale and local authorities is more important than ever While 
stale and local authorities investigate and prosecute the overwhelming majority of 
hate crime cases, and the federal government can be expected to continue to defer 
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I'niird Sum Moum of Rrprrtniulivn 2 

April 17. 2007 


to suie authorities aOer the enactment of the LLbHCPA. it it 
imponant to law enforcement to have the tooit they need to combat 
such a rfivisive act as a hate crime 

Police ofliaals across the country have come to appreciate the law 
enforcement and community benefits of tracking hale crime and 
responding to it in a priority fashion Law enforcement ofificialt now 
more than ever understand that they can advance policc<ommuniiy 
relations by dcmonstnuing a commitment to be both tough on hate 
crime perpetrators and sensitive to the special needs of hale crime 
victims 

Police executives should seek opportunities to speak out against 
bigotry, intolerance and prejudice in our society It is hard to overstate 
the imporunce of outspoken leadership in opposition to all forms of 
bigotry Civic leaders set the lone for the national discourse and have 
an essential role in shaping altitudes It it for these reasons and more 
that MCC supports passage of HR 1592 

Sincerely, 

Darrel W Stephens. President 
Abjor Cities Chiefs 
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Local Law Enforcement Hate Crimes 
Prevention Act of 2007 

SUPPORT FOR THIS LEGISLATION 


The Local Law Enforcement Hate Crimes Prevention Act is supported by thirty state Attorneys General and over 230 
national law enforcement, professional, education, civii rights, religious, and civic organizations. 


A. Phiiip Randolph Institute 
AIDS National Interfaith Network 
African American Ministers in Action 
African-American Women’s Clergy Association 
Alexander Graham Bell Association for the Deaf and 
Hard of Hearing (AG Bell) 

Alliance for Rehabilitation Counseling 
American-Arab Anti-Discrimination Committee 
American Association for Affirmative Action 
American Association of University Women 
American Association on Health and Disability 
American Association on Intellectual and Developmental 
Disabilities 

American Association on Mental Retardation (AAMR) 
American Association of People with Disabilities (AAPD) 
American Citizens for Justice 
American Civil Liberties Union 
American Conference of Cantors 
American Council of the Blind 
American Counseling Association 
American Dance Therapy Association 
American Ethical Union, Washington Office 
American Federation of Government Employees 
American Federation of Musicians 
American Federation of State, County, and Municipal 
Employees, AFL-CIO 
American Federation of Teachers 
AFL-CIO 

American Foundation for the Blind 
American Islamic Congress 
American Jewish Committee 
American Jewish Congress 
American Medical Association 

American Medical Rehabilitation Providers Association 
(AMRPA) 

American Music Therapy Association 
American Network of Community Options and 
Resources (ANCOR) 

American Nurses Association 

American Occupational Therapy Association (AOTA) 
American Psychological Association 
American Rehabilitation Association 
American Speech-Language Hearing Association 
American Therapeutic Recreation Association 
American Psychological Association 
Americans for Democratic Action 
American Veterans Committee 


And Justice For All 

Anti-Defamation League 

Aplastic Anemia Foundation of America, Inc. 

Arab American Institute 

The Arc of the United States 

Asian American Justice Center 

Asian American Legal Defense & Education Fund 

Asian Law Caucus 

Asian Pacific American Labor Alliance 
Asian Pacific American Legal Center 
Association for Gender Equity Leadership in 
Education 

Association of Tech Art Projects (ATAP) 
c/o Washington Partners LLP 
Association of University Centers on Disabilities (AUCD) 
Autism Society of America 
AYUDA 

Bazelon Center for Mental Health Law 
Bi-Net 

B’nai B'rith International 
Brain Injury Association, Inc. 

Break the Cycle 
Buddhist Peace Fellowship 
Business and Professional Women. USA 
Catholics for Free Choice 
Center for Community Change 
Center for Democratic Renewal 
Center for the Study of Hate & Extremism 
Center for Women Policy Studies 
Central Conference of American Rabbis 
Chinese American Citizens Alliance 
Christian Church Capital Area 
Church Women United 
Coalition of Black Trade Unionists 
Coalition of Labor Union Women 
Colorado Coalition Against Sexual Assault (CCASA) 
Communication Workers of America 
Congress of National Black Churches 
Consortium of Developmental Disabilities Councils 
Council for Learning Disabilities 
Council of State Administrators of Vocational 
Rehabilitation 

Cuban American National Council 
Democrats.com 

Disability Rights Education and Defense Fund 
Disciples of Christ Advocacy Washington Network 
Disciples Justice Action Network 
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Easter Seals 
The Episcopal Church 
Epilepsy Foundation 
Equal Partners in Faith 
Equal Rights Advocates, Inc. 

Evangelical Lutheran Church of America, Office for 
Government Affairs 

Fair Employment Council of Greater Washington 
Family Pride Coalition 

Federal Law Enforcement Officers Association 
Federally Employed Women 
Feminist Majority 

Friends Committee on National Legislation 
Gay, Lesbian and Straight Education Network 
Gender Public Advocacy Coalition 
GenderWatchers 

General Federation of Women's Clubs 
Goodwill Industries International, Inc. 

Hadassah, the Women’s Zionist Organization of America 
Helen Keller National Center 
Hispanic American Police Command Officers 
Association 

Hispanic National Law Enforcement Association 
Human Rights Campaign 
Human Rights First 

The Indian American Center for Political Awareness 
Interfaith Alliance 

International Association of Chiefs of Police 
International Association of Jewish Lawyers and Jurists 
international Association of Jewish Vocational Services 
International Brotherhood of Teamsters 
International Dyslexia Association 
International Union of United Aerospace and Agricultural 
Implements 

Japanese American Citizens League 
Jewish Council for Public Affairs 
Jewish Labor Committee 
Jewish Reconstructionist Federation 
Jewish War Veterans of the USA 
Jewish Women International 
JAC-Joint Action Committee 
Justice for All 

LDA, The Learning Disabilities Association of America 
Labor Council for Latin American Advancement 
Latino/a, Lesbian, Gay, Bisexual & Transgender 
Organization 

Lawyers' Committee for Civil Rights Under Law 
Leadership Conference on Civil Rights 
LEAP- Leadership Education for Asian Pacifies, Inc. 
Learning Disabilities Association of America 
League of Women Voters 

League of United Latin American Citizens (LULAC) 
Legal Momentum 
Log Cabin Republicans 
Major Cities Chiefs Association 
MALDEF - Mexican American Legal Defense & 
Education Fund 

MANA - A National Latina Organization 
Maryland State Department of Education 


Matthew Shepard Foundation 
The McAuley Institute 
Methodist Federation for Social Action 
Moderator’s Globai Justice Team of Metropolitan 
Community Churches 
National Abortion Federation 
NAACP 

NAACP Legal Defense and Educational Fund, Inc. 
NA’AMAT USA 

NAKASEC- National Korean American Service & 
Education Consortium, Inc 
National Abortion Federation 
National Asian Pacific American Women’s Forum 
National Asian Peace Officers Association 
National Association for Multicultural Education 
National Association of Commissions for Women 
National Alliance on Mental Illness (NAMI) 

National Alliance of Postal and Federal Employees 
National Asian Pacific American Bar Association 
National Association for the Education and 
Advancement of Cambodian, Laotian and 
Vietnamese Americans 
National Association of Collegiate Women 
Athletics Administrators 
National Association of the Deaf 
National Association of Developmental Disabilities 
Councils (NADDC) 

National Association of Latino Elected and Appointed 
Officials (NALEO) 

National Association of Lesbian, Gay, Bisexual and 
Transgender Community Centers 
National Association for Multicultural Education 
National Association of People with AIDS 
National Association of Private Schools for Exceptional 
Children 

National Association of Rehabilitation Research and 
Training Centers 

National Association of School Psychologists 
National Association of Social Workers 
National Black Police Association 
National Black Women’s Health Project 
National Center for Lesbian Rights 
National Center for Transgender Equality 
National Center for Victims of Crime 
National Center for Women & Policing 
National Coalition Against Domestic Violence 
National Coalition for Asian Pacific American 
Community Development 
National Coalition of Anti-Violence Programs 
National Coalition on Deaf-Blind ness 
National Coalition of Public Safety Officers 
National Conference for Community and Justice (NCCJ) 
National Congress of American Indians 
National Congress of Black Women 
National Council of Churches of Christ in the USA 
National Council of Jewish Women 
National Council of La Raza 
National Council of Women's Organizations 
National Disability Rights Network 
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National District Attorneys Association 
National Down Syndrome Society (NDSS) 

National Education Association 

National Federation of Filipino American Associations 

National Fragile X Foundation (Fragile X) 

National Gay and Lesbian Task Force 
National Hispanic Leadership Agenda (NHLA) 

National Italian American Foundation 
National Jewish Democratic Council 
National Korean American Sen/ice and Education 
Consortium 

National Latino Police Officers Association 
National League of Cities 
National Mental Health Association 
National Multicultural Institute 
National Newspaper Publishers Association 
National Organization of Black Law Enforcement 
Executives 

National Organization for Women 
National Parent Network on Disabilities 
National Partnership for Women & Families 
National Puerto Rican Coalition, Inc. 

National Rehabilitation Association 
National Respite Network 
National Sheriffs’ Association 
National Spinal Cord Injury Association 
National Spiritual Assembly of the Baha’is of the United 
States 

National Structured Settlement Trade Association 
(NSSTA) 

National Therapeutic Recreation Society 
National Urban League 
National Victim Center 
National Women’s Conference 
National Women’s Committee (NWC) 

National Women’s Law Center 
National Youth Advocacy Coalition 
NISH 

NOW - National Organization for Women 

NOW Legal Defense & Education Fund 

NETWORK, A National Catholic Social Justice Lobby 

9to5 Atlanta 

9to5 Bay Area 

9to5 Colorado 

9to5 Los Angeles 

9to5 Poverty Network Initiative (Wisconsin) 

9to5, National Association of Working Women 
North American Federation of Temple Youth 
Northwest Women’s Law Center 
Organization of Chinese Americans 
ORT- Organization for Educational Resources and 
Technological Training 
Paralyzed Veterans of America 
Parents, Families and Friends of Lesbians and Gays 
People For the American Way 


Police Executive Research Forum 
Police Foundation 

Presbyterian Church (USA), Washington Office 
Pride at Work 
Project Equality, Inc. 

Rainbow/PUSH Coalition 

Rehabilitation Engineering and Assistive Technology 
Society of North America 
Research Institute for Independent Living 
The Rabbinical Assembly 
Rock the Vote 

Sargent Shriver National Center on Poverty Law 
School Social Work Association of America 
Sen/ice Employees International Union, AFL-CIO 
Sikh American Legal Defense and Education Fund 
(SALDEF) 

Society for the Psychological Study of Social Issues 
South Asian American Leaders of Tomorrow (SAALT) 
Southeast Asia Resource Action Center 
Spina Bifida Association of America 
Union of Reform Judaism 

Union of Needletrades, Industrial & Textile Employees 
(UNITE) 

Unitarian Universalist Association 
United Cerebral Palsy 

United Church of Christ - Justice and Witness Ministries 
United Church of Christ - Office of Church in Society 
United Food and Commercial Workers International 
Union 

United Methodist Church - General Board of Church and 
Society 

United Methodist Church - General Commission on 
Religion and Race 
United Spinal Association 
The United States Conference of Mayors 
United States Student Association 
United Synagogue of Consen/ative Judaism 
Washington Teachers Union 
The Woman Activist Fund, Inc. 

Women Employed 

Women of Reform Judaism, Federation of Temple 
Sisterhoods 
Women Work! 

Women's Alliance for Theology, Ethics & Ritual 
Women’s American ORT 
The Women’s Institute for Freedom of the Press 
Women’s Law Center of Maryland, Inc. 

Women’s Research and Education Institute (WREI) 
World Institute on Disability (WID) 

YWCA of the USA 


updated April, 2007 
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National Partnership 

' Women & Forniiies 


April 12, 2007 
Dear Representative: 

We, the undersigned women’s advocacy organizations, write to urge your support for HR. 1592, 
the Local Law Enforcement Hate Crime Prevention Act of 2007 (“LLEHCPA”). As 
organizations devoted to women’s rights and women’s progress, we have a shared commitment 
to equal justice under law and to protecting the right of all people to live full and free lives, 
without fear of bias-driven violence or intimidation. We fully support this vital legislation 
because we believe it provides much-needed protections and tools to combat - and help 
eliminate - hate and bias crimes. 

Gender-Based Hate Crimes Have Devastating Consequences 

Like hate violence against racial, ethnic, and religious minorities, crimes motivated by gender 
bias - aimed at women or men - are a form of discrimination that menaces the individual victim 
and the entire community. Attacks motivated by gender bias instill a fear in their intended 
victims that not only threatens their lives, but also can restrict where they work, study, travel, and 
live. Such crimes are particularly insidious because they target individuals for who they are and 
thus put victims at risk at all times and in any situation. 

Strengthening Current Law is Essential to Combating Hate Crimes 

Existing federal hate crimes laws authorize federal involvement in the prosecution of non-federal 
hate crimes only in those cases in which the victim was targeted because of race, color, religion, 
or national origin. The LLEHCPA would fill a gap in current law by authorizing the Department 
of Justice to investigate and prosecute certain violent crimes motivated by the victim’s gender or 
gender identity, sexual orientation, and disability. In addition, the law strengthens protections 
against bias-motivated crimes by removing unduly rigid restrictions on when the federal 
government can assist local authorities in the prosecution of hate crimes. Further, the new 
provisions prohibiting gender-motivated hate crimes, coupled with the prohibitions against hate 
crimes based on race or ethnicity, will provide women of color with important protections, 
enabling them to challenge violent crimes fueled by prejudice based on multiple factors such as 
race and gender. Finally, the LLEHCPA will create a valuable mechanism to provide needed 
additional information about the nature and the magnitude of these crimes. The bill would 
require the FBI to collect statistics on gender-motivated crimes from police departments across 
the country under the Hate Crime Statistics Act of 1990. 

These changes are crucial for women who otherwise would not be afforded relief by the justice 
system. While local law enforcement has made significant advances in responding to crimes 
such as domestic violence, rape, and sexual assault, state and local prosecutors andjudges may 
be insufficiently informed about or otherwise unable to adequately prosecute gender-motivated 
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hate crimes and may attribute violence against women to other motives. In such cases, an 
inadequate response by police or prosecutors can leave survivors of sexual and domestic 
violence vulnerable to further violence, even death. 

Limited Federal Jurisdiction Is Needed to Fill the Gaps in Current Law 

The LLEHCPA would establish uniform federal protections against gender-motivated bias 
crimes as a backstop to existing laws in every state. Currently, only twenty-eight states include 
gender-based crimes in their hate crimes statutes. Further, while the federal Violence Against 
Women Act ("VAWA”) addresses intimate-partner violence, it does not specifically address 
gender-motivated hate crimes. In addition, the criminal remedies available under VAWA only 
apply in cases of interstate domestic violence, interstate stalking, and interstate violations of a 
protective order. Just as Congress recognized the need for a federal remedy to address violence 
against African-Americans in 1968 when some local officials failed to prosecute racially- 
motivated crimes, so too should Congress recognize the need for a federal remedy to address 
violent crimes motivated by gender bias in those discrete instances in which local authorities are 
unable or unwilling to act. 

Providing authority for the federal government to investigate and prosecute certain gender-bias 
crimes is not unprecedented. In 1994, Congress enacted a penalty-enhancement law for federal 
crimes “in which the defendant intentionally selects a victim, or in the case of a property crime, 
the property that is the object of the crime, because of the actual or perceived race, color, 
religion, national origin, ethnicity, gender, disability, or sexual orientation of any person."’ 28 
U.S.C. § 994 Note. The LLEHCPA would complement this provision by allowing for limited 
federal jurisdiction in certain state bias crime cases. 

Federal Jurisdiction Would Operate Only When Necessary and After Jurisdictional 
Prerequisites Have Been Met 

Under the LLEHCPA, local law enforcement officials would continue to prosecute the vast 
majority of gender-motivated hate crimes. However, this legislation will help ensure an 
appropriate law enforcement response in those cases of gender-based hate crimes when the local 
authorities either cannot act or fail to do so. The LLEHCPA would allow for federal prosecution 
when, for instance, the local police fail to respond to complaints of violence resulting from 
gender bias because the police are friends or relatives of the perpetrator, or when local law 
enforcement officials face jurisdictional obstacles over an out-of-state individual suspected of 
committing a gender-based hate crime. Under current law, such crimes may escape effective 
prosecution, leaving the victims without an appropriate remedy and the perpetrators free to 
continue inflicting harms propelled by gender hatred. In addition, in jurisdictions where there is 
a systemic failure to address violence motivated by gender bias, a federal prosecution can send a 
message that such a widespread violation of women’s rights will not be tolerated. 

This legislation would not convert every instance of domestic violence, rape, or sexual assault 
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into a prosecution under the federal hate crime law. The law applies only to felony crimes that 
involve a direct connection to interstate or foreign commerce, which requires, for example, that 
the perpetrator or victim crossed state lines or that the perpetrator employed a weapon that 
traveled in interstate commerce. The legislation also limits federal involvement to those 
instances in which the Attorney General (or an authorized designee) not only certifies that the 
crime appears to be motivated by gender bias, but also confirms the need for federal intervention 
by certifying in each instance that local officials cannot or will not act or have requested federal 
assistance, or that the state prosecution was inadequate. 

Further, not every violent crime against women is a bias crime, just as not every crime against an 
African-American is based on racial prejudice. Federal courts already routinely assess the 
question of gender motivation in the context of workplace discrimination claims and claims 
raised under other federal civil rights laws, such as 42 U.S.C. § 1983. Prosecutors and judges 
can rely on the same totality of the circumstances analysis that would pertain to the other 
protected bases under the law - considering the language, nature and severity of the attack, 
absence of another apparent motive, patterns of behavior, and common sense - to determine 
whether a violent crime was motivated by gender bias. 

A look at the actual numbers of prosecutions under state hate crimes laws further stems any 
concern that this legislation will open the floodgates to federal hate crimes prosecutions. States 
that recognize gender-based hate crimes have not been overwhelmed by prosecutions of 
domestic violence, rape, and sexual assault under their e.xisting hate crimes laws. Instead, these 
laws have operated in a very targeted way. The experience in these states demonstrates that 
protection against gender-motivated bias crimes is essential. 

Therefore, the undersigned women’s advocacy organizations request your support for H.R. 1 592, 
the Local Law Enforcement Hate Crime Prevention Act of 2007, to provide adequate 
enforcement mechanisms to address and deter gender-motivated hate crimes and ensure that 
safety is guaranteed to all 

Sincerely, 

9to5 Bay Area 
9to5 Colorado 

9to5 Poverty Network Initiative (Wisconsin) 

9to5, National Association of Working Women 
AFL-CIO Department of Civil, Human and Women’s Rights 
American Association of University Women 
Atlanta 9to5 
Break the Cycle 

Coalition of Labor Union Women 

Colorado Coalition Against Sexual Assault (CCASA) 
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Communications Workers of America, AFL-CIO 

Democrats.com 

Equal Rights Advocates, Inc. 

Feminist Majority 

Gender Public Advocacy Coalition (GenderPAC) 
GenderWatchers 

Hadassah, the Women’s Zionist Organization of America 

Legal Momentum 

Los Angeles 9to5 

NA’AMAT USA 

National Abortion Federation 

National Asian Pacific American Women’s Forum 

National Association of Social Workers 

National Center for Lesbian Rights 

National Congress of Black Women 

National Council of Jewish Women 

National Council of Women’s Organizations 

National Organization for Women 

National Partnership for Women & Families 

National Women’s Conference 

National Women’s Committee (NWC) 

National Women’s Law Center 

Northwest Women’s Law Center 

Sargent Shriver National Center on Poverty Law 

The Women’s Institute for Freedom of the Press 

Washington Teachers Union 

Women Employed 

Women’s Law Center of Maryland, Tnc. 

Women’s Research & Education Institute (WREI) 
YWCA USA 
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CCD 


Consortium for Citizens 
WITH OlSABIUTIES 


Apnl 16. 2007 
Dew Rcpnscntalivc: 

The undenigned incmber organizaltons of the Cotuotltuin for Citizens with Disabilities (CCD) 
we writing to urge your support for the Local Law Enforcement Hate Crime Prevention Act of 
2007 (LLEHCPA), which would grant agencies the authority to investigate and pioscculc federal 
crimes based on the victim's disability, whether real or perceived, and would authorize funding 
to stales to help with the prosecution of Hate Crimes. 

Through much of our country's history and well into the twentieth century, people with 
disabilities - including those with dcvdopmcnlal delays, epilepsy, cerebral palsy and other 
physical and mental impairments — were seen as useless and dependenL hidden and excluded 
from society, either in their own homes or in institutions. Now, this history of isolation is 
gradually giving way to inclusion in all aspects of society, and people with disabilities 
everywhere are living and woiiing in communities alongside fwnily and friends. But this has not 
been a painless process. People with disabilities often seem "different" to people without 
disabilities. They may look differem or talk diffcrenl. They may require the assistance of a 
wheel-chair, a cane or other assistive technologies. They may have sazures or have dilficulty 
understanding seemingly simple directions. 

These perceived differences evoke a range of emotions in others, from misunderstanding and 
apprehension to feelings of supenorily and hatred. Bias against people with disabilities takes 
many forms, often resulting in discriminoiory actions in employmcfit. housing, and public 
accommodations. Laws like the Fair Housing Amendments AcL the Americans with Disabilities 
Act and the Rehabilitation Act are designed to protect people with disabilities from this type of 
prejudice. 

Perhaps most unfortunately, disability bias can also manifest itself in the form of violence — and 
it is imperative that a message be sent to our country that these acts of bias motivated hatred are 
not acceptable in our society. 

The federal government currently has very limited authonty to investigate and prosecute 
disability-bias federal crimes. In 1994. Congress enacted a penalty-enhancement law for federal 
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crimct tn which Ihc defendant inieniionally «elccu a victim bocauw of the person's “actual or 
perceived race, color, religion, national origin, ethnicity, gender, disability, or sexual orientation 
of any pcrson“ (28 USC <>94 Note], Also in 1 994, Congress extended Ihc Hale Crime Statistics 
Act of 1990. a law requiring the FBI to collect hale cnine statistics from slate and local law 
enforcement oulhoriliet. to include disabilily-based hale crimes. Still, hale crimes against those 
with disabilities remain vastly under-reported. 

The LLEHCPA will broaden the definition of hale crimes to include disability, sexual 
oncntslion. gender and gender identity It also mokes grants available to stale and local 
communities to combat violent crimes committed by juveniles, train law enforcement olTicers or 
to assist in stale and local investigations and prosecutions of bias motivated crimes. 

Thirty-one stoics and the District of Columbia have already rccogni/ed the importance of this 
issue and have included people with disabilities as a protected class under their hale enmes 
statutes. However, protection is neither uniform nor comprehensive, and this has important 
practical and symbolic results. It is vital for the federal government to send the message that hate 
crimes comminod because of disability bias are as intolerable as those committed because of a 
person's race, ethnicity, notional origin, or religion. The crucial resowces provided to local law 
enforcement in the Local Law Enforcement Hale Crime Prevention Act of 2007, would give 
mcanmg and substance to this important message. It is critical that people with disabilities shore 
in the protection of the federal hate crimes statute. 

Too hequently, bias-motivatcd crimes against those with disabilities have gone unreported and 
unprosccutcd. The special problems associated with investigating and prosecuting hale violence 
against somoone with a disability makes the availability of federal resources for stale and local 
authorities all that much more important to ensure that justice prevails. 

We urge you to support the Local Law Enforcement Hate Crime Prevention Act of 2007. This 
legislation is vitally important for this vulnerable population and must be enacted in order to 
bring the full protection of the law to those targeted br violent, bias motivated crimes simply 
because they have a disability. 

Sincerely, 

Alexander Graham Bell Assncialion for the Deaf and Hard or Hearing (AG Bell) 

American AssocialioB on Health and DIsabilily 
American Associalloa on Inlellectnal and Developmental Disabilities 
American Association on Mental Retardalloa (AAMRl 
American Association of People with Disabilities (AAPD) 

American Council of the Blind 
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Amerksn Counwllnit Auoclalioa 
AracrkaB Dincc Therapy Anocialion 

Atncrkaa Mcdkal RrhtbiliUlioa Providers AiMcialioa (AMRPA) 
AnMrkaa Miiik Therapy Atioclation 

Amcrkan Network of Community Oplioni and Rctourcet (ANCOR) 
American Oecupalioaal Therapy Anocialion (AOTA) 

American P>y chotonkal Astoclation 
American Therapculk Recrealion AttoclalloB 
American Rehabililalion Attociallon 
AMociaiion ofTeeb Act Projecti (ATAP) 
c/o Wathla(loB Partners I.LC 
Anocialion of I'nKertity Cenlen on Ditabililkt (AL'CDi 
Autitm Sockty of America 
Bajietoa Cenler for Menial Healih l4iw 
Council for l^amiug Diiabililkt 

Council of Stale Adminitlraion of Vocallooal Rehabililalion 

Eailer Scab 

Kpikpay Poundalion 

llellen Keller Nalknal Cenler 

CearninK Dliabililiet AiwKialion of America 

Nalional Alliance on Menial lUnen (NAMII 

Nalional Anocialion of Counclli on l)e>elopmcnlal Ditabililin (NACDD) 
Nalional Coalilion on Deaf-Blindnett 
Nalional Dhabillty Rl(hl« Nelwork (NORN) 

Nalional Down Syndrome Sockly (NDSS) 
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NatioBal Fraicilc X Fouadalion (Fragile X) 

Nalioaal Kcbabililatioa AMOcialion 
Xithmal Rnpitc CoaUrioD (NRC) 

Nalioaal Sinictured Settfemenl Trade Anoeialion (NSSTAI 
NISH 

Paralyred Veleraat of Aoieriea (PVA) 

Research Intlilule for Independeal LHiag 

Sebool SoeUI Work AstoelatioB of America 

Spina Billda Association 

The Arc of the L'niled Stales 

United Cerebral Palsy 

United Spinal Association 

World Institute on llisability (WiD) 
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African American Ministers in Action • American Conference of Cantors • 
American Islamic Congress • American Jewish Committee • Anti-Defamation 
Leagne • B’nai B’rith International • Buddhist Peace Fellowship • Catholics for a 
Free Choice • Central Conference of American Rabbis • Disciples Justice Action 
Network • The Episcopal Church • Equal Partners in Eaith • Eriends Committee 
on National Legislation • Hadassah, the Women’s Zionist Organization of 
American • Jewish Council for Public Affairs • Jewish Labor Committee • Jewish 
Reconstructionist Federation • Methodist Federation for Social Action • 
Moderator’s Global Justice Team of Metropolitan Community Churches • National 
Council of Jewish Women • North American Federation of Temple Youth • 
Presbyterian Church (USA), Washington Office • Sikh American Legal Defense 
and Education Fund • The Interfaith Alliance • Union for Reform Judaism • 
Unitarian Universalist Association of Congregations • United Church of Christ, 
Justice and Witness Ministries • United Methodist Church, General Board of 
Church and Society • United Methodist Church, General Commission on Religion 
and Race • United Synagogue of Conservative Judaism • Women of Reform 

Judaism 


April 16, 2007 
Dear Representative, 

As representatives of a diverse array of reiigious communities, we write to 
urge you to co-sponsor and vote in support of H.R. 1592, the Locai Law 
Enforcement Hate Crimes Prevention Act (LLEHCPA). In the 109'^ Congress, 
the House approved an identical bill on September 14, 2005 as an amendment to 
H.R. 3132, the Children’s Safety Act, with a bipartisan majority of 223-199. 

Hate is neither a religious nor American value. The sacred scriptures of many 
different faith traditions speak with dramatic unanimity on the subject of hate. 
Crimes motivated by hatred or bigotry are an assault not only upon individual 
victims' freedoms, but also upon a belief that lies at the core of our diverse faith 
traditions - that every human being is created in the image of God. While we 
recognize that legislation alone cannot remove hatred from the hearts and minds 
of individuals, the LLEHCPA will serve as a crucial step in building a society 
where hate-motivated crimes are deemed intolerable. 

In 2005, the FBI documented 7,163 hate crimes directed against institutions and 
individuals because of their race, religion, sexual orientation, national origin, or 
disability. But these troubling statistics do not speak for themselves - because 
behind each and every one of these incidents are individuals, families, and 
communities deeply impacted by these crimes. The LLEHCPA will stream-line 
the process for the Department of Justice to assist local authorities to investigate 
and prosecute these cases - and permit federal involvement in cases that occur 
because of a victim’s gender, disability, gender identity or sexual orientation. 
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Existing federal law is inadequate to address the significant national problem of 
hate crimes. Not only does current law contain obstacles to effective 
enforcement, but it also does not provide authority to investigate and prosecute 
bias crimes based on disability, gender, gender identity or sexual orientation. We 
are morally obligated to call for laws to protect all Americans from hate-motivated 
violence. 

The LLEHCPA does not in any way violate the First Amendment protections of 
offenders. Hate crime laws do not restrict speech. Rather, they target only 
criminal conduct prompted by prejudice. Some critics of the LLEHCPA have 
erroneously asserted that enactment of the measure would prohibit the lawful 
expression of one’s deeply held religious beliefs. These fears are unfounded. 

The LLEHCPA does not punish, nor prohibit in any way, preaching or other 
expressions of reiigious beiief, name-calling, or even expressions of hatred 
toward any group, it covers oniy violent actions that resuit in death or 
bodiiy injury 

Although we believe that state and local governments should continue to have 
the primary responsibility for investigating and prosecuting hate crimes, an 
expanded federal role is necessary to ensure adequate and equitable response 
to these divisive crimes. The federal government must have authority to address 
those important cases in which local authorities are either unable or unwilling to 
investigate and prosecute. 

Now is the time for Congress to publicly reaffirm its commitment to protect all 
Americans from such flagrant bias-motivated violence. As people of faith and 
leaders in the religious community, we are committed to eradicating the 
egregious hatred and violence which divides our society. We believe that the 
LLEHCPA is vital to this struggle, and we ask you to support its passage. 

Respectfully. 

African American Ministers in Action 

American Conference of Cantors 

American Islamic Congress 

American Jewish Committee 

Anti-Defamation League 

B’nai B’rith International 

Buddhist Peace Fellowship 

Catholics for a Free Choice 

Central Conference of American Rabbis 

Disciples Justice Action Network 

The Episcopal Church 

Equal Partners in Faith 

Friends Committee on National Legislation 
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Hadassah, the Women’s Zionist Organization of America 

Jewish Council for Public Affairs 

Jewish Labor Committee 

Jewish Reconstructionist Federation 

Methodist Federation for Social Action 

Moderator’s Global Justice Team of Metropolitan Community Churches 

National Council of Jewish Women 

North American Federation of Temple Youth 

Presbyterian Church (SA), Washington Office 

Sikh American Legal Defense and Education Fund 

The Interfaith Alliance 

Union for Reform Judaism 

Unitarian Universalist Association of Congregations 
United Church of Christ, Justice and Witness Ministries 
United Methodist Church, General Board of Church and Society 
United Methodist Church, General Commission on Religion and Race 
United Synagogue of Conservative Judaism 
Women of Reform Judaism 



Leadership Conference 
on Civil Rights 
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Febra»> 1.2007 

C'o-Spoator and Supfiort ibt Local La%% F.aforceoicnf Enhancement Act 


Dear Reprocntstivc 

On behalf of the Leailefitiip Conference on Civil Ri^a tLCCR), the nation's 
oldeal. largest, and naosi disene civil ami hai i nan nghts coahunii. mt nrge you Id cd* 
tponsor and Mjpport the Local Law Lnforcemeni EnhaacesneM Act (LL£^1 

The LL£EA Mrengthens the federal hate cr ime s natule by rentpvw g Mmoccssary 
obstacles lo federal (etMocuiion and by pro v idw g audiunty for federal invotvemenl in ■ 
wider cmegory of bias motivated erhnes Currem hate ermses Mw leaves federal 
proscctnufs powerless to intervene « bsasHnoiivated emnes when they cannot also 
cstabUih that the crime w as commMied because of the viciMi’s mvotvmneni in a 
'‘federally -proiccied activity** wch as aervmg on a jmy. aatendjaif a fiwblic cchooL or 
voting The LLE£A would enhance the federal respnnae to hale crime vtoicnee by 
covering <itf vsolefit cruues based ou race, color, iciigioo. or nahonal ongm In addition, 
the LLEEA would penuii federal invulsemeiu in die proacvulionofbiaa>motivaled 
crimes bmed on the vtciim’s gender, arunl orwntalion. or dnahility Thts espsraion is 
critical in onkr lo protect members of these groups from this nuNl egregious form of 
dbenenmahon 

While IXm recognt/cs ihal bsgovy cannot be kgialalcd out of cusiencc. a 
forcehd. moral response to hate violence is ropwed of ua all We stroq^ believe 
Con^eas imiM do everything p ossible to empower the federal govonunent to aasiM in 
local hale ertme prosccutums and. where appropri a te, espand esislmg federal authority to 
pemui a wider range of invemgatsons and pr o s eewt io w 

Rleaae contact Tyler Lewn, Cosns n u n t c ahona Aaaocssie. at 202/26)<29M. or 
Nancy Zirfcin at 20^'2bi>2n0 wnh any quemions Thank you tn advance fer your 
wppoh 


Sincerely. 



Wade Hendcrvin 
frestdem and CEO 



Nancy Zirkin 

Vice and Direrlar of ^rfdic f^^llcy 


♦•■am M Hi,<nis^CiNhef«snaw«iWvwr*iaavMi 3oer 
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HUMAN 

RIGHTS 

CAM rAICK» 


I'dmHn 2 . 3 na^ 

l>rftr Kcpcoctittm’r 

On bvlulf tif ihr I lumM wnl our mctwi n rt minirmiJr. «r «r nfMift ntilm n* Uf|er x\m 

to lirctimr m cin|tiiulc«««fim«n tiftlM IakbIIm l.atoRnncvii ll«M('nrar» Pro cn tn m Act wlixh wiMbc 
•MitiJuccvl In RcptCMiMAmr* Omen. K(i»-lxlitincn. Hrantb tini Ibldwnt Uret ih» nwHMh. 

Hmt l.Aalljm bnfriformnu lUic t^nme* Pmmonn .Va (lilt 2Mi2iu thr |tlH<.i i | pr» i) Iim mtoiik 
H i^ipon In iW Coqpvtv^ ImI il*r 1 59 cntiaumurv «fwi w»« AiUcdbr tin: IIuumt t*wi 

•futthlntmi In ilir (.Inlilniti'* Salm .Vet 01 R 5I.V2) wnh a flnuvviiir ««f m-lVQ *1 V 1 lunar M Pcprmt ujW T^ 
ha* twKc paMcU mnoiMt* n* ut*cnict cinUmv* on (lu* imitcr with Inpartnan mifiwmr* m SMIO ami 2lMM In 
•cUition iiipuhhr (ifiniiiti pialkoA CMCWtacuih fonl* tlicmvArht’lmin|(ciMf m«) oI Amencam m tt^ipiNt nl 
•tach kf^nbitiitu the l>«cal 1^ r^ncceftaml llaar Oumr* Prevention .\ci Km the u^tftitTofmey 2101^ 
mifitrrmcvii. cnil t^Kt*. cam ami i«4tK*'u« ntKNuaaniHM 

Smer the I'c^tal Bufraii lme*fiKai»ni (l'BI| beitan oilrctiay hate cnanr* Mitntaci m 1991. rt'pnrtcij bun 
imNn-amlcrmn Im«cc 1 nil total 4«ncntatUin more dun tnftktl. ret dir linlctal|pnrrmnnM ha* no lumthcfum to 
aauu tiale* and bicalitaei m ikafanfK unb erm tbr ouiM I'udnia hair cnom aganm ftr, Infaan. bnreiml and 
trantfrmlcf Vunentana llie l*Br« 30ltS Cfuformtlrimr IUp>i«t* - dir imnc trccnc tear nv ha\T uaiauic* > thtmevl 
that rrp<iri«*l vuilciai crime* tuacd (MI loiial uoencuuMi OMnntutccI 142 p e rcent of all hate c ni tu* m 9Mt5, nnh 
till? tciKietcd ^nr the irat Bui ihr I'lll >taiiatK»dnmi«paHM aimnflrtr ptetutr I ndeneportanit uf btat 
motfi at^ % udmer m cunamun and the mar mimbrc uf mcuk'iil* ia much lM0irt In fart the Naonnal t^abtaio of 
tViMi'Vuileocv Pnijpaou (Nfl^WP), a ooa*|mdk utipuuirantm that tcackr ban incidentB agaaoM fcn, Irabiaii, bnoaial 
and tratniemdrr per^dr. fepnrred l.9tV modenc* Cur 3005 ftrnnunlv 15 fumdictifin*. compared m dir 12,41* 
aipaien:* rvpiutinK »i the I^l m 

By paMinft ihiacommiia «cmcanti-hatr enme meaMMr, we ruNildbruy tMM natain’* bwt mioihr 3l*ecnturr fhe 
l^nal law KnCmecfiicni lUac (Tnmr* Pfcvcmaun .Vet ii a InieKal eafcnwon of niuiiM ^'^tlrral bw Sance 1*M9. IN 
t*Ji (1 {345 Im pcniulted fodetai pcincrumm of a hate cnoie if the come wa* tnnm*ai(d by bui hacd un tare, 
lebpon. aanonal cjc etjui. noaf became dir victim wi* raeanunK a "hidmA^ pcMtctcd i^cht** (r K 
aiiendtnN *<hmA etc )■ Abet tort 55 yean, it ha* heciime drat that the Maauir meeh to hr amrmWd Fhcbdi 
remtne:* the fcdrraHy pmaccicd actfvitt' te^iaucfnmt ami add* Ktiial «ir p e temyd sc’ciol «•r 1 C 1 Matll>n, nemlcr. 

J ua b dm and jeendct-ulmiin nt the hu uf oncccd caampinei, thin bruiftmif a much needed cimprcKmanenc** h» 
fedceal Ln Remomiig rht «iuKbird uiimt mpiarcnnni voudd imtir dir Kdrral |p*vrmmcnt‘» hand* and attifw ihrm 
to partmt wnh •laK and heal •■ffical* momilMCoyK *<****** hear enmr*. dune umihinK death and biallt uiturr 

We urge >w« m become an ociginal ^onacM ihi* haaioric piece of legialaiioai. I‘ui tmur itif«>tmatain. riNWaef 
w* ai 2lO-b3N-4ll4l llunhiwu. 


Davml M .<nndi 

V'ler Pfr«ailmt <(f INdcv and Srraat-pc- 


AHaon I hm‘in 
l^ytnbttvT Dweaur 


« t iRkfM; H >K UvSiU.VN. il.VV. BISliXl VI. VSDTIt VV^dADt-K l.gi .U. RKillTS 

InbUUaNN KN.VMI WkMKSU « \UIIV.t«i\,ni: 
atn*\r pQb2a4iai I iv (302) 14* UIli.^u ut tuuMiiM auu. 
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rcbnMr> 7. iaOJ 


y*‘j^ — ^ — Out ltcptv«c«iatHv 

'** On Nrhalf ud Ae Anti«Orlmiioa Lcamue. wv mt nmtiaf to ]to« to Mippovt tlv 

Locii Li%> hif u » vc mCTl Haic Comt» Prwouon A<i of 2007. TW kgislattoQ. « top 
pnowy for ibe i\fm»PHiniioti Uapueintfic I tO^ C'oniitotft. «Mwld Mrcnfitm 
*'**’*' cUttliif ftnkfil luto crWto lawt by lurtKinMay dhe UcpmitoiB of lutotoc to mut 

^!i-rr tool witbontlo iw t to <Hp w >ln| ud fnnuutu% cc«mti bto^-iwntivatod cnmct The 

biS Mijwkl «iiii pfuviJe auchnni} tor tW toJeral pMvmMcnt to pnneorte ■oaw 
^tokoi bMMTMhtoed enmu Sttacd agMiiM lAit^tAiait oo che hoM* ot ibctf kkusI 

ofiealicioA.fe«ider. gendcrkhiiiity.nr JitobiUty. C'lirtM todcnl lim ito«% tii4 
prcviide auiktmy tor Mvulvemiau la ihoc <tocs n all 


mi* nacaurc has repotoOly totiKtod aniionty . N|«rtiian tupem m hi4h tbr Senar 
aMl the Iktoto taihebiK toiaKHitt^roagtoM. ihrlhM«rii|>frv«<^ thr Htoftbcaiickf 
of ifaif nwaaMPma an tfiwnJmna in 4 k t N Jra n ** Satot> by a war of 223* lb* 

ooSeptouber 14,2005. The la«t rimr ihr Scnaie «*utoil <to Ma bill, mi haie, 2004. the 
bill VMM ipfemtii a» an ararmimriit to the N a rt otoal Dvieitoe Auahurieatket Aei tor 
bbcal Ye« 2005 IS 2400»by a «MKurii5'3V 


to the ton bar ^een cndDnaJ by o\«r 210 mttional ctvil ngliK. polnawnal. 

d^le, education, and neligtoiuk fmip*. ihiny^me Knar Aiiocneye Ctonenl. bKiDcr 19 
Aitormy (•cucsal Dick IWenburgli. amt a nutuber of tW inoai tmperuM ttobnoal la* 
cnfbrvenacnl orpanr/aiaom In Atocrka lucMinf the littemattonl .Vuikmimh of 
ilnefs of Police, toe Mi^or Ciuca Chleto .VtoDciaoun. toe National PuirKt Aitoraeya 
.kwiKtotoiM. toe Niibonal < hyjfMnUvMi of Htack lo» I nhirvinncnt l-.aomivn. lb* 
NotHMui ShcnlTa' AMueiatton amj toe Pnfice l-.vcmabe Reaeardi Ttman. 


KKly-fW Knar* told tor lininci 4if ('ohantoa no* hn\c cnaclod tone crime la*% 
nutty haa<J««fia muJcI ilrafWOby toe <Vnti*l)rt«iaiiun I t&ipiie llnl a opufkant 
mauhit of «tair« to) nui todudr cm ce ap f wf c rim e > Koednn vuiuf (irtetiUiiiNi. 
peuder. pmder ulemily . or dtuMliiy to torir •teiMc» Suae iiml local autoortuc* »iil 
cocittouc to unretolQnte and pnM<vuie toe mcmh elm to p nwyortry of hate crimr caK« 
Hut toil C9«enlial IcpiiltoMai *tll pivt mIc a neccsmey bwkaiop to tiaie amt Ipial 
coftKCvinciy by (KrtMintig federal utoinniiri. lo prmide innumc m ihcic 


•*« t dOCaroonrO'aKar.* *m; do* lOrd 
ticriivnito *4 ««• 


iraa 
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cnmc invcstiffllium « and by alkmifig fcikral pft»eculiungi Mhcn »tatc ml local 
auihoritics arc unable or uim tiling lo act. 

We urge you to co^pumor the Local Lan luiforccmcfit llmcCrwnct Ptexetuion Act 
o( ?007. Plcaw Jo not beMtate lo contact our office It you ha^c qucaliom about thn 
legialaiioA or if can be bclpfiil in an> way. 


SirKcrriy. 

Mkhaci l.ichcrniM 
WaihjagtoQ C'ounael 


Jo« N. llurJn 
Waihmgion Dirveutr 
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Matthew 

Shepard 

Foundation 


C4S9«r 

VIA PACSIMIL£ « > - 1 r«4. 

• * *•» • 

March 2, 2007 m, m < <• 

»«• w*-* " I 

Oat Rapraaantafcea 

On bahair of tfta Matlhaar ShaoarO Foi^Oaaon and our rawi*». ara wrAng today to aah lor your auppod of 
to# Local Lm Enloroamani Hala Cnmaa P ro cartoon Act (LLEHCPA) of 2007 by ba c owttog an ortgtoal cch 
apoftior of t>a b*. «h«cft aai aoon oa wtfodMCOd w toa ftouaa ef fto or u iant a a n a i 

Mala cn maa aia an i^aatanbrt g and undar-addrataad problitft »> tha Undad Sto laa 0y anacOng too LLEHCPA 
a crucial Map «• ba laLan lo addraaa tnodania commMad al too oAan agamai indMduala baaad on actual or 
paro ai yad ao«ual onaMatton. gandar gartoar idanoty. and dioabMy 


In parbcutar hala cnmaa bat ad on aoKual onantaOon ara of grava concam According to too Faoarat Buraau of 
iniiiartgaaon a (fSi) UnAad Cnma Aaporto. approtowatoty 10.000 hala crtma mcldonta baaad on aasoai 
onantaaon hava baan rapoitad ainca lOOt Conaiaianpy. ainca lOM. hataa cnrfiaa baaad on tanjoi 
onaatabon haya ranbad aa t»a tard fighaat catogory of raporl^ nctoaata in too Unaad Stoiaa Thaaaarajwat 
toatlabailca 5ahindtoaaamanoartararaaihumonbaa>ga-ouraonUanha«botngonaeftham 


On Octobar 12. 1090. Mabhaw diad aa a raaui of a brutal baabng mobvatod by anihgay hala In Laranaa. 
\^fyoft»ng Tik) young man, who taamad to hato. naadarad our aon bacauaa of who ha waa lAMhaw'a anadt 
and daafh hava bacoma ona of lha moal waibla hala cnmaa In our nabon'a hatory It damonairatoa to tha 
world that too eObcia of a hala crima ara taf«raacfwig Thay toar at toa vary (abnc of oi^ aociaty Our (amby 
and MaOhaw a marry Manda continua to daa> wdh tha grtaf of toamg Mm. at auoh an aady aga and in auch a 
brutal mannar b conbnuaa to ba ddicub to urrdarnand how human bamga can la»n to hata to baady iial 
may would hami. avan nurdar, arrobiar paraon N la imoonaaonabla. tinea M a bh aw • daadi mora bian 8 
yaara ago. thal ladoral hala ertmaa togialafton to proto ci indMduala baaad on thair aaauai onanlabon hat yaf to 
baanaciad 


Tha LLEHCPA «a an appropnala and rn^ naadaq r a aponaa that «• prowda tooai tow arrior c amant oganciat 
wdh lha addad raao«^oaa arrd aupport na adad tar inra a bgab n g and proaacuing aanoua hala ert maa Tha 
invaangabon of MaOhaw's murdar and ma Irtol of Mt Idtora coat toa county mora toon $190,000 TMa 
tmplanrrad financial burdan torcad toa Ataarty Couvdy ShardTa Oapartmard at Wyonang to lurtouf^ ftva of Ma 
arnptoyaaa If toa LLEHCPA had baan lha taw of tha tond in 1900. ffita raducbon to iha Shartir Oapartmanl s 
•taff could hava baan avartad aMa aM anaurtng 9ial iwabca waa aanrad tor oia aon 

In addbon. Ota LLChCPA woMd amand auaang tow to ramova Ota raabtcltan tioi a halt enma mual ba 
comrmllad whia lha wcbm • aMrciang a *todaraMy pnjtodad nghf. to# voOng or gomg to ichool. in ordar tor 
fadarai proaacvbon to ba parmM ia d M wotod alao aatand Ota Mala Cnmaa SlaOalica Ad ao that iha F0i can 
ooflact mportar ti data on hala cnmaa comiWad baaad on gandar Idartfliy and gandar 

Tha LLENCPA hat baan ar«d wdi conunua to ba a lop prvnty lor Ota Matoiaw Shapard FotmdalMxr and our 
lantoy unU R la arraciad Wa urga you to contact Ota toad tponaora of lha bd today artd olgn on at an ongmal 
co^ponaor If you hava any quatbona or would Mto addOtonal attar mahon, ptoan oonla d Cragory Lawto. 
Managrig Oiraclor. al y)\4X>’7400. aid 12 or OagoryQMaqha wS hapa r d org 

Satcaraty. 

^ ^ *■ <- 

JUdy Shapard 
Eaaeubva CVador 


OanntoW Shapard 
Chaaman. Board of Oiractora 
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MMHMOTON BUREAU NATIONAl. ASSOCIATXM FOR TRE ADVANCEMENT OF COLORED FtOFU 
♦TEBIi'S'OEe’ NRHUTTEVH mSMINOTON DC 3TOCB P (207: TWO > (2071 «T?0E1 

C4MA. AAS>4NO’CAeuRFAU(EHFACPT4FT 0(20 AEB AOCRE SS VAVWV NAACP ORO 


A^xil 12. 2007 
M«fnD 0 fS 

UraMd SutM Houm o( RBprBSonlaDvB* 

Washington. OC 20S1S 

RE; SUPPORT FOR HATE CRIMES PREVENTION LEGISLATION 
□ear RaorssentativB. 

On beha* ol Ihe Nabonal AssodaBon tor lha Advancamanl o( Cotored Peopla 
(NAACP). our (taUon's oUesL largest and most widely-recognized graasrools cM 
ngtes organizalion. I urge you. m Ihe suongesl terms posstole. lo oo-sponeor and 
actively auppod hale crimes prevention loglsiMion. H R 1S92. Ihe Loca/ Law 
Enforcement Nate Crimea PrevenIfon Act aEioduosd by Congressman John 
Conym. Jr. (Ml) In addEion lo being a co-sponaor. I am aslung (hat you do aE 
you can to see that the legalsbon Is brought to the door tor a vole as soon at 
possible, end that you support the strongest version of Ihe bM. This legisiailon is 
an Important Erst Nap In the bslfle against hale crimes; a battle that must be won 
if we are goino to be Me to prolacl al of our dlizens. nainn and our democracy 

The Local Law EnforcemarN Hate Crimea Phavenlton Act Is a necessary tool to 
hetp nghi the continuing problam of crimes sgamst people because ot race, 
reignn. national ongai. gander. dwabAEy or ssniat onantabon. It would allow Ihe 
lederal govammanl to work wEh stale and local aulhonbes to punish hate crimes 
to Ihe tullesi estenl possMa. While stoles should oomlnua to play the pnmaiy 
role to the prosecution ot hale crime violence, a todarat law Is needed to 
oompimeni state statutes and assisl stales in seeing these oompbcaled and 
expensive cases through prossouUon 

Hate cranes conllnua to plague and terrorize this nation ami are on (he 
incraase Hate Oknas have a destiuclive anpact not only on the vtotans. but on 
enbre communillas as wol Thus. I hope that you wR do aH you can to see that 
this Isgialation becomes law sooner rather than later Thank you to advance tor 
yow aDsnbon to Biis matlar should you have any caieslions legardaig the 
NAACP’s posMon on pas Issue, pteasa (eel free to contact me at (202) 463-2940 
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ASIAN 

AMERICAN^ 

jUSTICE 

CENTER 


On twftii of (ht Amt) Amoncan Aii>oo Conlor (AAXy. VM vo Mntng lo \ 0 gm you to oo'tponaor and 
ouppon Iho Local Lamt E n forcomonl Htoo Cnmm Pfton i nh o n Ad of 3007 (LLCHCPA). Th» to^otolion «mI 
otronQtoon oioimQ fodorai Noto cnmo towt Undor eurrod tour, tid go»anwont mud ptovo Vtol 9m onmo 
occurrad bacauaa of a paraon't mampardttp n a dai^psaiad group log Pacauaa (nd tanply «hia> too vicum 
waa angaqad to tpadfc f adaf a ay-pfotaclad ac p ioai tucAaoaarvtogonaiury. voPng.oraitoodingpgMic 
achool Jht% provdon woiAd atwimato thaaa onady raow cd ia )uw»d tol to na l l*maaBor». atowh haua praytniad 
(adard mvoAtomad to a numbar of caaaa to atoich todwtouala hj ora^jra olhara bacauaa of a raaaf or 
raligtoua halrad 


In addtoon. ttva proviaion arouW adhoma iha Oaparimanl of Jusina to aasial local proaacultom, and. wtwa 
appropnato. tovaangato and proaa cd a catai m tattcA too btaa todan ca oooura bacauaa of iha tocum'a 
aaiual onaniaoon. gandar. gandar toartofy or ddapaay Currant fadard law doaa not provtda authorpy tor 
mvcAiamant to thaaa caaaa d aa 


Both Iha Houaa and Sanaia haua damonatraiad airong auppod of »a bd to racad yaara On Saplambar 14. 
3006. t>a Houaa paaaad Oaa lag d la l on by an oyarwhalnun g 223 to 1M bpamaan voia. lafcatg a hiatonc atap 
toward gnarg taw an f or ca mad toa tooia naad to aniorca and proaacuto hato cranaa agdnal gay. 
taataan bmaioud and iranagandar paraona Thama an aawaapaaaadaaanarwandmantloMR 3132. tha 
XMdran'a S daty Act ” On Juna IS, 2004. tia Sanaia appro»ad Dia maaaura aa an a mandman t to ttia 
Nabond Oafanaa Authontaaon Act tor Facd Yaar 200S (8 2400) by a roia of 68*33 Tha Houaa approvad 
a Motion to Insiruct da c o n f ara aa to ratam Paa prowalon n cordaranoa on Saptambar 38. 3004. by a vola of 
213>186 Untorttfiataly. tha hato cnma proiwtona wara atnppad bom tha And varaayi of toai tagrttotion 

Stata and toed autfayibaa awaatigata and proaa c uto tha ouarwhatoang mayonty of ttoia enma ca aai - and 
ad conbnua to do ao aAar toa LLEHCPA • anaciad Tha LLCHCPA. howauar would provtda a nacaiaary 
baokatop to acata and toed artorcamant by parmdrtg todard authonbaa to provtda aaaiatanca m toaaa 
rtvaa b gaitoni. ■» and by dtomng todard p roia cd io n i wnan data artd locd aul h ofaa ara ttoabia or tiling 
toact 

Al too oftan. Aaian Amoneona Snd thamaafvaa vtcamiaad by hato e n m aa 8 • mportam did bta fadard 
govammani ba abto to addraaa caaaa tiac ataia and locd authorbaa adhar cannot orwd not vtvaaa^ala or 
pfoaacula such enmaa ac c ofdwgfy Al Itola crvrtaa naad to ba tdian aarvaualy bacauaa Ptay hava a crdpUng 
effacton notortlyihavcbm. but on ardra oommundaa 

Ptaaaa contact Aimaa Bdddo. Baactor of P royam a . at 303 398 3300 ad IlSwdhanyiyuailiona Thanh 
you in adranoa for your aupport 

Stnearafy. 




Karan K Naraadu. fVaident and Ejtoodva Oracior 


liior ^ iW Wt» • t /annia » n 
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TIm Inttrfi^ AWaocf 
1331 H S»Mt KM Sun noo 
MuMngKn K 20005 



IMtlftlAIIN 

Mir*Mwi 


t^viMiMo 3a.3>r 

l)nf lUpftr u -fOawe, 

\a tbc ptvMkili oi 1W iMcfCaHh AAancr. • cfetipr-kil cii|{MH«ani«i »‘«fc rn'cr I fiSpW 
t m nibcn i kA cwt J tn rrfav**** bbrrn md plimliim. I mm wtMnc lo rnfft )«« M eo- 
■poMiny ihr LocmI t^w Ealotc«am IImc Crtoic PrrvnwiM Act of 2107 
fliJ’JICFA^ iiy pmwnutho O^Oinnwri cwtritprm ti» 

cuoMMNwflt lu rnil^ bfutiL Imhc m mi nl t-oitrnc* 

M fitofik *4 bidi mmI wiH. «« iuoior iHm oMr kyidMaiio Ahov cannrM mnmx 
Ii«r from ihr hc*m aod n— li ■idn'Mluak. hair ctmcs tqpilanim utt Mp fo omr • 

Miocr) whnv hiar im wai rd r ad tnrr •• dcr iw rJ «tti4ctablr VliAr • frtr rrl^an 
niirr*. wmm^ ilaamm a> iq m *cm dir \tem nf rl fWiflr. nwimiuv attcmfii 

ID di-i^ hair a — ci tmulnawa. ilaor *4 m «4m> rrlur ichiproM plunkMU and fintiKc 
MirtCuiliciaipcMUimfmMi KM «r«ci m irralay » «tin^ undinl nwmrfpr oniduniin 
piciadn' md rayyia tw i K hair mtiri k jpii n am 

Ar vm mar Imw. cmmif bw p cnwt** fvdml p tmcorn n ai of • hair cfMnr onlr if ihr 
cnmr wa» mranriacd hr tna* band cai lacc. irlipn*. natamd ory. or cthaimir. and the 
avtadanr Hiaradrd in par«rii« dbr ircnm fnim oc im in p a **finlmlk poncoed i^t.** 
IJJUK^PA annid nf«rol fnirtat pmiwhf tfcw » icadi v«dr« hm camci oumoMneO 
“brea u ar of ihr aciMil m pim n rod ner. adn: frl^m^ mronaal ur^pn. wtal 
ramaiaiaMt. fmdet, ur AMfaiin'* uf the vinna 

llir Mcrcd ■ertpauer* <if rnam ddCrfrai irluawii fmhmaM tpnk widi ilramaoc 
mm i ro n «m ihr i idnac t *4 — iid rri n cv t STf^mr aa dm Hicivty doniU mpn dir 
xniiUprn pwadiir mwacamcc »f ficrtVan fnan anach* tanorated b) h^ptnw If «« aapse 
nr br imr m the prtiphrnr <nrr uf uur idupino, wv caw nt n mmkm bur and ihm «d 
nil bi whdv V divmifr our crMranuamra V< bclmrv ifitf adpioa and ipmmiinmr enuM 
wiuh aifpahrr ai crraic a m c f i ' m adnefc dtvrr** p«i^ air mte aa mi •• fire 

Xnaai. wr ni||r nro In 0 * tf wma ihr IJJ JK't'A. If thetr M amthai^t that mr ai Ihr 
Iwrrfaah Vltoncv cm dn li» atm i wm ai dua anfMutaai Piann. piraac «h*nrit hrawir m 
oaMact PwTtnudtaa So^ IhfNin Uirmiir iif ISihlic Pidm.ai 3ll3-*1'f-h3*il 

Rn Ui.C«rhiH(iaihh 
Prraidmi. Thr ImnOiati Athmer 

Paviaic *4 Pirachmn aod Wiitahip. Siirih Maamr thprui flnuch (?4i«iaoc. I.\) 
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American Jewish Committee 

Office of Government and International Affaire 

1156 Fifteenth Street N.W.. Waahington. 0.0.20005 wMnv.afc.org 202*7054200 Fax 202*7054115 E*4nail 09 ia^a|c.orB 


February 23. 2007 


Dear Representative: 

I write on behalf of the American Jewish Committee, a national organization with more than 
175.000 members and supporters represented by 33 regional chapters, to urge you to support the 
Local I-aw Enforcement Hate Crimes Prevention Act of 2007 (LLEHCPA). This bill would 
strengthen the efficacy of our law enforcement system by promoting irKreased cooperation between 
local, .state and federal authorities to ensure that hate crimes offenders are brought to justice. 

Hate crimes pose a serious threat to our nation's security and the values upon which this 
country was founded: in 2005. there were 7.163 hate crimes reported to law enforcement officials. 
This legislation would help curb such (Kcurrences by broadening federal hate crimes laws to cover 
incidents where the defendant causes or attempts to cau.se injury based on the viciim*s race, color, 
religion, national origin, sexual orientation, gender, gender identity or disability status. Current fed* 
eral law does not provide authority for involvement in these cases at all. While we believe that 
states should continue to play the primary role in prosecuting violent hate crimes, this legislation 
will better position federal officials to a.ssisi stale and local authorities in responding to such of- 
fenses and amend federal law to facilitate the investigation and prosecution of violent, bias- 
motivated crimes. 

We urge you to support and cosponsor this bill as an important initiative to deter brutal acts 
of aggression. 

Thank you for considering our views on this important matter. 


Respectfully. 



Richard T. Foltin 
Legislative Director and Counsel 


American Jewish Committee 
A Cwtury of Ltadtnhip 
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II WIMI l lHINCII 
lOK rillil ICAIIAIKs 

MiwKO I g r • 




Dmt fUpTM^nMrw 






On bah«) ol »• J«wWi Council lor Pubic ARan (X:PA). «m aro «niing lo urgo jiou to 
algn on aa an oo-iponoor o( lha Local Law Entorcamam Hale Cnmat PravenMn Act ol 
2007 (LLEHCPA) bawg im r od u oaO by Rapreaaiaallvaa JoHn Conyaia (O-M). Marti 
Kak (R-IL). Bamay FrarA (0-MA). Ctotatoohar Sbaya (R-CT). Tammy Baldwin (0-WI), 
llaana Roa-LoMinan (R-FL). JanoM Nadtor (ONY) and Mary Bono (R-CA| The XPA 
It toa Amancan Jowiih CornriwMy'i nalwoili ol 13 nabonal and 125 local pubic aRan 
and oommuniy rMabona organlzaiiiona Our mambar agancaaa work wah govammanl 
rapraaanCabvot. lha madia, and a wida array d raHgtoua. atonic, arxl cMc 
organlzabona to addrata a broad ranga of pubic poitoy concama 


Tha LLEHCPA would ramova the currant raquiramani toat a hala citma ba oommaad 
wMa tha vicim a engaged In a apacilc laderaiy-pioleciad actonly In order to ba 
proaacutad and would expand fadaral hala cnma law to nckida acta motivalad by the 
vKim'a actual or paroaivad aaxual onamabon. gander idanWy. gander, or diaabilty In 
addibon tha LLEHCPA woiid alrangtoan tha ladaral goramman f a abMy to Invaakgalo 
and proaecule hala cnmat The JCPA beievoa that wlaia a t a tat ahoiAd conbnua to 
play lha pnmary role in lha proaecubona of hala crlma videnca. the ladaral 
govammant mual ba abia to addraaa Ihoaa caaaa wlach toeal authonoea are aahei 
untda or unwlilng to puraua. 


Hale cnmat are deeply dtolunwig and have profound aftada In lha comnwiHy. Tha 
Jawiah Communay It tenaalve to lhaaa eoncema Oia own hitlory hat made ua 
ac u lafy aware d lha impact and riavaalalion cauaad by theta biaa mobvalad cnmat 
No communMy ahouU faca lhaaa aboctoat For axampla In 1000. the aback on toe 
Norto Vallay JewMh Community Canlar in Granada HMa. CaMomla aant ahock wavaa 
toroughout lha adlre Amancan Jawlth communiy tola waa nd a random dnobng In 
Lot Angalea. b waa a dabberale aback agamat Jawa In lha UnMad SMaa Laat yoar. 
lha Jawiah Fedaraion BuMng to Saallla waa aaackad by gitoman kiMng Iwoman and 
woundxig anotoar 5 paople Agam. ilaa waa a purpoaaful and dakbarMa aback 


Tha LLEHPC wbl tend a dear maaaaga that cnmat mobvalad by pratudlca wii nd ba 
tolaralad n out aooaly Baaa-nwbvaled Crimea comnabed agatoat any IndMdual hurt 
nd ody that peraon but alto chip away al lha very pMara d Ibeity. toleranca and 
dtgntly tod tuppon American democracy 


Wa agam urge you to become a co-aponaor d tore xnponani lagialabon by cabrng 
Keenan Kalar with Rapreaanlaive Conyara' Judiciary ttafi (225-60051 

Smcaraly. 

H«d»rSuMlUnd 
WMhmgton Ovvcskx 
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April 12.2007 


AMfcXKAN 
ASKKIATK*^ OF 
UKTVHWTV 
>XtMEN 


Dear Member of Congrew: 

On bcKalfof the more than 100.000 bipniiisan members of the Amencan AuociaiMfi 
of University Women, we urge you to cuppocl the l^al l.aw Kaforcemcnl Hate 
Crimes Frvventlon Act Sponsored by Reps. John Conyers (D*MI) and Mark Kirk 
|R-IL)and Senators Eifward Kennedy <D-MA) and Gonlon Smith iR>Oft). this 
critical piece of legislation will ptovide local police and shenfrsdepanments with 
vital federal resources to address hole violence. Hate crimes are serious, welt* 
documcnied problems that remain madcqualdy proseculed and recogntred. Through 
this legtslalMm. AAU W urges Congress to aeod a clear signal that hatc^moti voted 
violence earned chiI against any individual will nut be tolerated. 


While current law covers hale crimes motivated by a person's race, color, religion, or 
national ungm, it is only applicable if the enme is committed while the victim » 
engaged in specific activities, such as serving on a jury, attending pubiK school, 
applying for employment, or voting. As ■ result, the federal lavi docs not reach many 
cases where individuals, motivated by hate, kill or inpav others. 


This important bill would strengthen the federal response to hate Crimea by giving the 
U.S. Oqpartmeni of Justice the power to investigate and proaccuic biaa motivated 
viokncc where the perpetrator has selected the victim because of the person's actual 
or per ce ived race. edor. rdigion. national origin, gender, sexual oncntotion. gender 
Khmiity or disabiirty. AAUW believes that while states should ooniimic so play the 
primary role in the prosecution ofhate crime violence, the federal govemmcnl must 
be able to aikkvss cases that local authonlies arc cither unable or unwilling to 
investigate and prosecute. The measure also provides grants to state and local 
communiiics lo combat violent enmes committed by luvemlea. train law enforcement 
ofhoers, or lo asaist in stale and local inveadgotions and prmeculiom of biM 
motivated crimes. 


Once again. AAUW urges you to suppon the t^al Law Lnforeemfnl Hate Crimes 
Prrveailen Act If you hove any questions, please cotUact me at 202/785*779J, <ir Tracy 
Sherman. Government Rclalions Manager, at 202>7g5*7730. Voles asaociaied with these 
issues may be included id the AAl>W Conipcsstonal Voting Record for the 1 10^ 
Congress. 

Sincerely. 




LuaM. Ktaatx 

IJirector. Public Policy and Government Relatiuits 


MiisnmMnst vw WASHnotoKi.ormusMits-TimrAXSszsmd 

rtnUI mSw ivf Sor 
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Japanese American Citizens League 

1001 Connedacut Avenue. NW • Suite 730 • Waehmglon. DC • 20030 
Pti (202)223-1240 • Fax (202)290-0082 • E-ma4: dcQiacl.org 


February 1 3. 2007 


Dear Representative: 

On behalf of the iupanese American Cili/ens' League (J ACL), we urge ynu to cosponwr 
the Local Law Enforccincnt Hate Crimes Prevention Act of 2007 (LLEHCPA). In the 
past many people from the Aston American community have been and arc still victims of 
liaie crimes each year. According to the FBI in 200S. 54.7 petvent of hate crimes were 
racially motivated. This legislation will strengthen existing federal hate crime laws. 

Only applicable to bias-motivated violent crimes, this legislation will not affect lawful 
public speech, preaching, or writing. W)uu it will do is give local law enforcement 
olhcials tools to combat violent, bias-motivated crimes. It will authorize the Department 
of Justice to investigate and prosecute certain bias-motivated crimes based on the 
victim's actual or perceived sexual orientation, gender, gender identity or disability. 

Hale crimes create responses that do not only impact the victims, but also impacts 
communities uitd neighborhoods. This legislation would increase public education and 
awareness, and encourage Amencans to report hate crimes. Federal support will ensure 
biased-motivatod violence is effectively investigated and prosecuted. 

As of now, only thirty-one states and the District of Columbia include sexual orientation- 
based crimes in their hate crimes statutes and coverage for disability-based crimes. The 
LLEHCPA would increase protection for victims of hate crimes based on sexual 
orientation, gender, gender identity, or disability. The JACL would like to join with you 
to ensure equal rights for all. and equally protected under the law. 

The Local Law Enforcement Hate Crimes Prevention Act of 2007 is one of our 
organization's lop legislative priorities for the 1 1 O'*' Congress. 


Sincerely, 




Floyd Mori 
National Director 

Japanese American Citizens League 



205 


i People 

FOR the 

’^American 
^ Way 


Februtf> 14.2007 

United Stales Houic of Reprcsenuti^’cs 
WadtiaKtoo. DC 205 1 5 

Dear Member of Congreia: 

On behalf of the motv ihan 1 .000.000 mcmbcri and activistt of People For ibe Amerkan Way 
(PFAWh we urge you to co*»pooaor the Local Law Faforcemeni ttaic C'rmies Prwenttoo Ad of 2007 
(LLFIICPA). which will loon be introduced in the llouic by Repneaeniatises iohn Conyers, Jr. and Mark 
Sicken Kirk. 

Hale cnmei leg islatioo U needed to tirengthcn and close loopholes m curreni law and it supponed 
overwhelmingly by the civil nghts community, as well as by religious and law enforcereem organizations. 

As we engage in actions actoaa the worM lo proieci ibe human nghis of all individuals, it it imperalive that 
w« continue lo proieci those same rights of all Americans here at home. 

This Icgkslalton would sirenglhcn ousting federal law m two very imporianl ways. First, il nemoves 
the rcsuiremcni that vtctima of violent biaa-inotivaied crimes he engaged m a fedenilly proiecied activny 
<such as volingl when the crime m committod • thereby making M easier for federal ainbonties to prosecute 
or assist local owthontics m prosecuting hale crimes. Second, the bill capaods the dermition of hale enmes to 
include those motivated by the gender, disability, seauat oneniaiion. or gender ideotiry of the victim. 

Becainc the federal govemmcnl's junsdtciioa under the bill is Inniled lo the most serious vnoknl 
emnes. stale and local auihontics nill continue to proaccuic imtti hale cnroca • as they do nois. However, 
the bill provides for important backup where stale and local auiborilies cannot or will not act. and allows 
federal auihoniies to assist m local prusecutiotts to ensure that justice is served. To cmuie appropriate 
restraint at the federal Icvd. the Aliomcy General or his designee must approve all federal hate crime 
prosecutions and cocuuli wuh stale and local law enforcement onkials before undenaking prvaecution 
against any defendant 

There is strong bipariisaii support for this legtslaiion, os demunstrated by its oeaMge as an 
mnendmeni iHoute Amctidment 544 to the Child Safety Ad <H.R. 3132)) in the 109"Coagreu hya votcof 
225-199. 

Please co-sponsor ihn legislation and support its cnadmcni into law this year. If you have questtont 
or would like additional mfocmatioo. please comact Gregg Hatflcy. Deputy Director of Ihiblk Policy, at 
(202) 467-2366. To have your name irKluded as a co-spoasoe when LLtllCTA is introduced m the coming 
weeks. pIcaK contact Keenan Keller with Mr. Conyers* ofTicc (225-2925) or Rkhard Gohlberg with Mr 
Kirk's olTice <225-4X353 

Sincerely. 

Tanya Clay House 
Director. PuMic Policy 



Ralph O. Neas 
Presidml 


20U0 M Street. NW s Suae 400 s Wadungson. DC 20036 
Tdephone 202.467.4009 • Fav 202.293 J672 • E-ni«l praw<wpfBw.arg s Webwtrhnp www.pfaworg 
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Religi ous Action Center 

ol Rcl«m ludaisni 

Febniary S, 2007 



Dev RcprocnUlivc, 

MMaMoacipM 



Aftv and Sm i» KoMMi 


9ajt7ai0o 

r«i20Z«T«070 

«u li MM tvc ofg 


Ob behalf of the Union lor Reform Judaiim. whtnc more than OOO 
conyre(alions taott North America cncompiu 1 .3 million Reform 
7cm, I urge you lo co->pomar the Local Law Enfortemcnl Hale 
Cnmcs Prec'cniion Act of 2007 (LLEIiCPAL 

All vtolenl ciiines are rqirehcruible. bur the damage done by hate 
crimes cannot be measured lolely in terms of physical in|Uty or dollars 
and cents. Hale cnmcs rend the (Mmc of our society and fragmem 
commumties: they targel a whole group of people, nor just the 
uidicidual victim. By providing new aulhonty for federal ollkiBls M 
invcsiigalc and prosecute cases in which the violence occurs because of 
the victim's real or percciied sexual oncniaiion. gender identity, 
gender, or disabiUty, the LLEHCPA will signiHcantly strengths the 
federal response lo these homfic enma. 

This legisialioo only applies to bias-motivated enmes, and will not 
affect lawful public speech or preaching in any way. States will 
continue lo play the primary rule in prosecuting bias-motivaied 
violence, but the LLEHCPA will allow the federal goverranenl lo 
iiMcrvcne in cases where local authorities are either unable or unwilling 
to investigate and prosecute a cnminal act as a hate crime. 

Studies demonstrate that gay, lesbian, transgetider, and disabled persons 
face a significantly increased rislt of violence and harassment based 
solely on these immutable charecletistics. This long-overdue legislation 
would rightly classify violence based on sexual onentation. gender 
identity, and disability at a hate crime under federal statue. We cannot 
allow another Congress lo slip by without enactment of the Local Law 
Enforcement Hate Cnmcs Prevention Act 

As Jews, we chensh the biblical commandment found m Leviticus 
19: 1 7: 'You shall not hate another in your heart.' We luiow all loo wdl 
the dangers of unchecked pcrscculioo and of foiling lo tecognuc hale 
enrnet for what they are; acts designed to victimize an entire 
community. We also take to heart the commandment "You may not 
stand idly by when your neighbor's Mood it being shed" (Leviticus 
19:16). Jewish liaditiun consistently leaches the importanoc of tolerance 
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ami the acceftuncc of oihcra. Inasmuch as sx value the puntht of justice, tve must actively work to 
improve, open, and make safer our communities. 

This bill has come far loo dose to booommi law fur far loo lone. The Local Law Enforcemen l Hale 
Cnmcs PievcniicKi Act of 2007 is one of our organization's top legislative priorities for the lltf* 
Congress I urge ytni to co-sponsor ihu Icgislalion. 


Sincctciy, 


Rahbi David Sapcrslein 
Ouector and Counsd 
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Unitarian 

C+) 


Universalist Association of (lim);rcf^ 04 >n?( 
NX'sshingion Office for AUvocsc)* 
1)20 IIMh Sirrci. Suite VN'Il V('««hingii>a. IXI 2lt»)6 
2'M-4672ilS 6:1 (2U2) 296'467) 

cic|| 


giili Kcuhan 
DirrcNir 


Febn»r> 15.2007 


[)ear Rcptekcntali^c: 

On bcKalf of the over 1 050 congrcgiiliofi* tM moic up Ihe fnilsrian Univcnalivl Aauciation, 1 urge 
>00 lo Mippon ilie LoesI taw EnforeemetK Hale Crime Prevenikm Act of 2007. The t'niiafian 
IJnivenalhl Auocialion is a liberal religious ticnomlnatbn foumled on sc^cn principles and purposes, 
the first of which b the inherem worth and dignity of every person. Wnh thh fksa principle as a 
foundation, the UUA has long supported anlHhaie crime legislation, as hale crimes especially rend Ihe 
fabric of our society bceausc they arc cimimiQcd to cause fear in ■ whole community, and intended to 
send a message that an individual and 'Their hincT will not he tolerated, many times leaving the victim 
and others in Ihcir group feeling bolaled. vulnerable and unprotected. Thb legislation is a prudent, yel 
powerful cp towMds ending this bsas<driven v iolence. 

Ahhoufh no law will stop hate crimes aNogethcr. the linitarian Unbcrsaliil Association beltescs that 
Congress has a responsftMlity lo act immediately on those measures which would help prevent at least 
some of them fniro occurring, fhe possage of this bill would send a clear message lo the nation thm 
V iolence of this sort will not be toleraied. It would also give law enforeemcnt agencies the toob they 
need 10 investigate these awful acts. 

A brtsad coalition of civil ri^its and bw enforeemcnt groups support the Local Law Fnforecmeni Hate 
Crime Prevention Act. The Unitarian UnivcrsaliM Association ofCongregalkms b among them because 
osir highest polfcy>making body, the Ckneral AssemMy. has spoken out countless times ^piinst 
discrimination on the basts of gender, dbabilily. race, religion, and sexual orientation, and in most cases 
has called for greaicr government action. In many communities, our congregations have been key 
players in responding lo haired and hate violence. 

I urge you to support Local Law Fnforeement Hate Crime Prevention Act. Thb Congress has a unique 
opportunity to stand united against one uf the worn forms of <ipprcssion. v iolence based on identity. 


in faith. 


Roben C. Kchhan. Director 
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If, 2007 


PFLAG 


Dtm Icgpdbfor. 

On brluil of fiHvr flun 200.000 mroibm 4MI mpponmt'l fm ilio mmI Mra^ of Lokiooa 

Gofv I im wmiof to m|un« Mifpon (m HJt. lOOO iW L4M:aJ loo tji f o* <r n wi In l mor * 

mtM Aci llXfcEA) 1*1-1 Mm wooihc** mhI o^>po*t«*i m iwonwiwtl lo ouluof Mitr ikii oof ctuUnm jmI 
konJona MC pfatixioil hofu tN«»>ioonr«iod ^ti*nci> Wr ufyr you lo oof iftpoo m jpiow oat 
Inimo. toiTBuil «fNl nMtpmdrr kood oor* lo |o utuvroKOuni 

LLbEA oouU njkMMi « uffrot fnlrrol bo to com itknn owitfirsrHl by kitmj lot onn yn^ w«ual 
uftmcMMo. prodn kdcnmy or rbubtltty. 1 J.F.EA ootiU ako oparai Mcval luaoilntion o«rr koir crtom and by 
pnotilNif lOfir and IkiI taw cofioi t iii widi miarinf and kdrral aoioianT ro fNaocorr hatv taiancv U FfA 
don not fonoli rbougNn «• k puandro dtion artaom ikat air motoaiod by hataol 

Aaoaifcng co tbr FBI'i 200) Hair Ctwnra Saaikian irpoti. bb»»«noahraaid « n woa apauwi tlir fay. Inbun and 
bun nil (GUIt (omamantrv unnatauar ibr ilmd latpcu irpancd » aH ya<y brhnid aacr and ir%ao»i bm. 

'nmc oaulia^ niaubna ordy irBrn tryninni » i n nc % Inikpradrot tnnlte* and anctdocal cvtdmiC iinp~ii tbai 
tnaiM'* afamn iW CLB and iraau|amdrr (oniininnty arc aypitlnantly wn uyMw d Sincv many naan laib ikr 
mmhmkm na ktaroifaar md proanuar biaa-nniHaard cnaairt apnoa tkc (•tBT comamanby. ii b ot wor p ab^ i 
•bar cnnm p> unr i ym tc d and mniMula pt krr only ao atu^-ti oua loaod onn apm 

W hefo that yoo odi *prr ibaa afl Anierk>ana> atpnBru of ihcir iruiil cnmaaatMi or fmdrt idmtat)^ dramr 
a lyorm wbrrr bo miorcranrm ka> ibr laat n a n f, aoniatn# and bo lo pt nao c m c iftnm aplno ibr profIr or 
Ivor and caor loa Pf LA(* im-tiibm and Mipponm arniw «br uaontty tiipr you to ut^apomua and oiwb auoaad 
pantfc of ibia cabbal Icfbtaitan tn ibc I lOdt C m ym 

If ihm aar any ifunCMm rhai yoo ka^c about ibn IrfbbiMm and how ona mt oibr u m ^nat aaoa mppnir din 
biN. ptniar (oncau out Aaowant Ibmeor of l*Ki|pama. Hiiabrib Hatnpiam lUoon. at (202) 467dl|||0rw j) | 
or «>naad abanonarpMaf 


Sincarriy. 


lodyM Hodkdiy 
Cnnucbr Dimror 

i^uvoiv baiodm and I rtindi of Lnbuan ami Cayr (PH.M 4 ) 


^ammandfncadifflnMiMdCfnrfrUCt Tm Mm a Haoit m fHM 
tmMlontow wnaeo mnmpa Kmm maan |IV)«ratlO NriHna|7«fN «rbmma«moy 
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OCA ruwMOM; rrcHOPFSAnoASPnAnoNSOFASAiMPAorcAACfiicAMs 


Febnury 28. 2007 


Dear Rcpraentativc: 

On bdulf of OCA (Onjuiization of Chtnete Amcncan*), wc tlrongly urye you lo oospontof the 
Local Law Entbrccmcnl Hale Crimes PrecesUion Acl of 2007 (LLEHCPA). OCA is a notional 
Asian Pacific American oripnizalion dcdicalcd lo ensuring social justice for Asian Pacific 
Americans. In ihe past many people from ihe Asian Pacific American lAPA) community have 
been victims ofliale crimes and bias incidents, and each year many more become victims. 
According lo the FBI in 200S. 54.7 pereem of hate crimes were racially motivnlod. The 2007 
LLEHCPA Icgisislion will strengthen existing federal hale crime laws. 

Only applicable lo biasHiiolivalcd violeni crimes, this legislation will not alFccl lawful public 
speech, preaching, or writing prolecled under Ihe first amendment. Il will give local law 
cnforccmenl officials ihe tools lo combul violent, bias-motivated crimes II will also aulhorire 
the Department of Justice lo investigate and prosecute certain bias-motivalod crimes based on Ihe 
victim's actual or perceived sexual orientation, gender, gender identity or disability. 

Hate crimes impact non only the victims, but also their communities and neighborhoods. This 
legislation would increase public education and awareness, and encourage Americans to report 
hole crimes. Federal support will ensure bias-motivated violence is cfTectively investigated and 
prosecuted and ensuring hate enme perpetrators do not escape pumshmenl as they did in the 
1982 Vincent Chin beating (murder?) in Detroit, Ml. 

In addition, currently only thirty-one stoles and Ihe District of Columbia include sexual 
orientation-based crimes in their hate crimes statutes and coverage for disability-based crimes. 
The LLEHCPA would increase protection for victims ofhale crimes hosed on sexual orientation, 
gender, gender identity, or disability. The OCA would like to join with you lo ensure equal 
nghts for all. equally prolecled under the law. 

The Local Law Enforcement Hole Crimes Preventioo Acl of 2007 is one of our organinuion's 
lop legislative priorities for the I Ky* Congress. 


Sincerely, 



Michaci Lin 
Executive Director 


iia lar onm mk wi 


oc ams.ra ijanmaoa.rw iwnissaf.wmw 
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/r^N, 


/Natonai Center 
I \J Transgender Equaiitv 


Ft«ru«ye. 2006 


FAX 


On banitf gf mcmOart and conailuttO of ffw Nailiona< Cooiar lor CquMy (NCTE) «• 

aro onling to urgo you lo co ap onoor tra Local Law EnforoamanI HaM Cnraoa Prwonaon Act of 2007 
(LL£HCPA) TNa lapMiaXn » a Cf«a»y >fnporta>n raaponao to tha ap«da»nc d yiptanca lfanaganda> 
paopla faoa al aoroaa Un«ad Staiaa Dacauaa of thaa oandar idaraay 

For 9ia M %«v yoara. on ai^raga approavnalaly ona tranagandar paraon haa baan munlarad aatft 
morah aanply lor bamg imI>o thay ara Wa faoa lhauaarata of ofiar aott of volarvo on a vary ragular tmm 

aawai 


Baa^moPyalad a iwaa want a pnonty raaponaa Pacauaa of Pwr apacaP anpact on iha vcirwa IndMduai 
vcbma oartamly M IM pain, but ibar cowfwuf»at alao ara hut aa avaryona fnouma ttia loaa and faari 
for tiar own aalaty 

TNa lagaiation wdl prowtda aaaratanoa to ataia and local law anforeamanl aganciai to eombal hala crww aa 
arid amand fadaral law to faoUtata tba wr aib paa n n and proaa cm on of woiani. piaa mo N ratad c n waa In 
addaion tha bd wd authonea iha Oapartmani of JuMica lo tryvaabgala and proaacuia cartan biaa- 
mopvalad cnmaa baaad on tha wcitvi'a acijai or paroanad aamal onantal o n. gondar gandar atanuiy. or 
diaabdty Currant fadarat law doaa nol pronda aufhorty lor tnvobramanl ai Ibaaa caaaa al 

hnocrtandy. taa latpaiaaon ordy a ppiwi lo D»aa-moiivaiad wotant cwnaa R wdinol adact lawiul pubPe 
i p^ ch . praa ct an g . or wnbng m any way In fact tha lagnlaPon tncludaa an aspbca Ftral Amandmam fraa 
apaacn proMdon lor tha aocuaad 

According lo Pw FBI ovar T.OQO bala cnmaa wara raporlad lo taw aniprc a wtara of fto ala ai 2005 Stala 
and local authonbaa wratagata and proaa a de the ovarwbalmin g matorty of lhaaa hata cnma caa aa -■ 
and wdl oontmua to do ao aflar tw U.CHCPA • anociad Tha LLENCPiV howavar would provida a 
nacaaaary bactaiPp to Waia and local aniorcamani by parma ii ng ladarai aufronaaa lo provala aaaiatanoa 
n lhaaa vwaatigalona - and by adowaig ladarai proaac uh ona whan ataia and iocai audionhaa ara unabia 
or ufvwdng to act 


Tho Local Law Erdoroamard Hala Cnmaa Pravanpon Ad of 2007 • ona of oca organuabon a lop Waa 
lagHiahva pnordna tor tha 1 1fT Cengraaa 


Wa urga you lo coaporwor taa anpor la rd lagalabon 
Smcarafy. 

MnKMlIrg 
EjmcuPca Oaador 


WaWnpo n. DC 20006 


nmottarv) 

2nj»29«RF> 

•wvNCTE^dfyog 
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National Organization for 


Women 




March 9. 2007 


Dear RcpmcnuitivT. 

The National OrtamMiino for Women, rcpreacntmf more ihan 50on00 cofMnbuiinf mcmbcn acrou the 
country with many in your C'onfreauocial tlntrvci. wppofTi the Local Law Ltiforccmcni llatc Cnme* fVevemion 
Act to prevent and penalue bias enmea The bill, ifionaored by John Conyen (D*MI) and Mark Kirk IR^ILI 
wiU be introduced aorocumc ihia ntonih and we hope that you will add your name aa an ongitfeal oo'apomor If 
you have already added your name at a tponaor. we thank you for your tuppuri- 

Congresa has qicnl over a decade revrewtog and diacuaung Ihia legitlation. l*anrit and debates and heanngi 
ha\e been bdd. aihocalcs and coMlituenis have railed ih^ vo«oes in nifiport of this bill and juti last year il 
paasod with bipanisan suppon aa H. Amen d ment 544 to the Child Safely Act (H R 3l32)by a voteof 222 • 
199. W> caaaol coallaar to delay ibe passage of Ibfti inportaiil federal dvg rights Irgislatiaa because 
people's safety and IKes are at stake. 

Passage of this legtsialion is eqiecialty important for the girfa and women of Ihia nation. NOW aclivuris all 
actoas the country have been supponipg the cxpansioo of ibis bias enmea kgislalion since ds inception. The bill 
estendt esisling federal hole comes laws beyo^ ihe narrow scope of protcclod fodcral acitvitica. such aa soting. 
and alto includes viotem crimes comnuticd on the baas of actual or percetvod gender, sexual oncntalian. 
diaabiltfy and gender identity. 

And. our mc m bc n know first hand how vicsaua enmea of hate can affect our lives. Wc know that hale crimes 
are mure than iMbvidual assaults • they send shock waves and fear Ihniughoul a whole commuiury artd 
segments of our diverse population Hate violence is alao a messsgr crime and the message Ik "know your 
place** and *> 0 ^ kmd is not welcome here * Girls* and women's lives are restricted and often mined by the fear 
as well aa Ihe reality of hate enmea. be they based on our idigson. race, gender identity or just because we are 
women 


We ask you to be a leader who shares with us the vision that everyone rfiould be free fiom hale violence. 
reganSIm of their race, rdigioo. national ongin or if they arc women, people with dtsahiliiica. lettbsan, gay. 
biicxiiaJ or transgender The Local Law hnforcement Hale Crimea Prevention Act of 2007 is an tmponanl first 
rtep in protecting vulnerable imhvMhials and making our communrties safe. Please sponaor and suppon this bilt 

To br a ciMpoAMW of dm IfgiUnors. or for more wforsmtitw, piroic coosacr Kmaa Kcdcs wuh Rep Couyers ( 225'2II25| 
or Rxhard Ooldbrrg wek Rip K«k(22Mft35| 


Sincerely. 

NainmaJ Presiticni 


IIMHStrMt.NWiTblrdnMr • DC MMJ •(J«2»s2MS*« • 
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national association of 

LESBIAN. GAY. BISEXt AL & TRANSOENDER COSLML MTV CENTERS 


Fdmiary 9. 2007 


Dear Representative; 

On behalf of The Natiorul Assoaaltnn of Lesbian. Gay. Bisesual and T ransgender Commumty Ccnicn 
(NAt.OBTCC) and the community centen we represent across the country. I urge you to co^^ponaor the 
Local Law Enforcemem Hale Crimes Prevention Act of 2007. 

This legislalion will provide assistance to state and local law enforcement agencies to combai hale 
crimes and amend federal law to facilitate the invextigahon and prosecution of violenl. bias>molivated 
crimes. In addition, the bill will authorize the Depofiment of justice to investigate and prosecute ccriam 
bias*motivaled crimes based on the victim's actual or pcrcaved sexual orientation, gender, gender 
tdcnuiy or disability. Current federal law docs not provide authority for tnvolvemcni in thcK cases. 

NALCBTCC was founded in 1994 as a manbcr>baaed coalition to support the devdopmcnl of strong. 
sustainoMc lesbioti. gay, bisexual and transgender (LCBT) communiiy centen. There arc over 1 50 
LGBT OMnmunily centers in 42 states and the District of Columbia. These centers serve a vital and 
multi«faccicd fun^ion in iheir local oommunitics and are often one of the first points of ooolact for 
someone who ts a victim of a hate enme. At least 1 .5 million LGBT people benefit from the culturally 
competent social services and other programs offered through these critical community>hascd 
orga&uations. which points to the fondamcntaJly important roll community centers play in assisting 
victims of hale crimes. 

In 2005, law enforcement ofTicials reported 1,763 hate crimes. 13.11 percent because of a bias against a 
particular sexual onenUrtkm. As of ^y 2005, only 32 stiles and DC had laws that included sexual 
oncntation and only 10 stales and DC included gender identity. The tack of explicsl inclusion of sexual 
onentation and gender identity m all slates has resulicd in severe under •reporting of LGBT hate crimes. 

The Local Law Enforcement Hate Crimes Prev'cniion Act of 2007 is of the utmost imponance lo LGBT 
individuals octoss the country. We urge you lo become a co-sponsor. 


Sincerely. 




Terry M. Stone 
Executive Director 


I W VI»«Mctivwrt» NW 

Selirsat 

WM|iia(lo«.DC2aaa5 
202424-445* • Pis 

tea rg 
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^GLSEN* 

February 16, 2007 
Dear Member of Congress: 

GLSEN - the Gay, Lesbian and Straight Education Network - urges you to support 
current elTorts to pass the Local Law Enforcement Hate Crimes Act (LLEHC) of 2007 
and to sign on as an original co-sponsor to the LLEHC. The bill, which will be 
introduced by Reps. John Conyers and Mark Kirk in the coming weeks, would 
substantially broaden federal hate crime law. It would expand current hate crime 
coverage beyond race, religion and national origin, to include sexual orientation, 
gender, gender identity and disability. 

GLSEN Is particularly hopeful that this legislation will pass because we know that 
students are not immune from these kind of hateful attacks. A recent study 
conducted by Harris Interactive on behalf of GLSEN entitled 'From Teasing to 
Torment' documented that three percent of all students nationwide have 
experienced physical assault because of their gender, another three percent of all 
students experienced physical assault because of their gender expression, another 
three percent of all students experienced physical assault because of their sexual 
orientation, and still another three percent expeneiKed physical assault because of 
their disability. Among self-ldentifl^ lesbian, gay, bisexual and transgender 
students, eight percent reported being physically assaulted because of their gender 
expression and another eight percent reported physical assault because of their 
sexual orientation. 

Since 1968, the federal government has IukI very limited junsdictlon to prosecute 
cases when state and local law enforcement officials cannot or will not. The LLEHCA 
will not only strengthen the current legislation by broadening the types of violent 
Clime that It covers. It will expand the protected categories to include hate crimes 
based on sexual orientation,, gender identity, and disability. 

GLSEN believes that Congress must do everything It can to empower the federal 
government to assist in local hate crime prosecutions and to protect all Americans 
from violent crimes based on hate and bigotry. Should you wish additional 
information about GLSEN's position on hate crimes, please contact Nell Bomberg, 
Public Policy Director at 202 347 7780 ext. 203 or at nbombcraOQls en.orQ . To have 
your name Included as an original co-sponsor when LLEHCPA is Introduced In the 
coming weeks, please contact Keenan Keller with Mr. Conyers' office (22S-2825) or 
Richard Goldberg with Mr. Kirk's office (22S-4835). 


Sincerely yours, 

Kevin Jennings, Executive Director 
90 Broad Street, 2’“ Floor 
New York, New York 10004 
212-727-013S 
kjennlngs9glsen.org 
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VU FACSIMILE 
Fatmwy 16. 2007 
0«w Raervaantauva 

On banal ol ma NaUonal Oay ant Laabisn Talk Forca. I am a<«ng to 
urga gtou to bacoma an ongaial coapontor ol itia Local Law EnloreamaM 
HaM Cnmaa Piavanaon Act Tna LLEHCPA » a caiaMy maaauiad 
raaponaa to toa andunng praWam ol nala cnmaa baaad on raoa. ral|Fon. 
aaniai onaniaaon. gandw. gantar idanMy. ant diaabaay ai laa oounay 

Tlia gay. laaliton. biaaiual and Iranagantar (OLBT) oonanunly a 
panciitorty alfaciad by hala cnmaa Molanca baaad on aaaual onamabon 
ant gantar Accordmg to Via FBI. 14% ol hale cnmaa in 2005 wo>a 
moavalad by aanuai onanMlon biaa TTiia m aa n a Vialgay paopla -of 
paopla parcanad to ba gay - ara dapfoponionalaiy Via vtcbma ol Viaaa 
Mfnlymg cnmaa Mocaoiaf. Via Natooal A aa ocia l cin ol Anb-Viotaoca 
Programa documanlsd 11 anV^SLBT miadafa *i 2006 

Tina ■ no! a now prablani. bul ona wncti haa analad tor yaar a Tlia Taak 
Forca bagan wonmg to gal Via ladaral goiamman to raaponi Vi Vw 
mid-i080’a and ow own Anb-Vlotonca Protad waa Inabunanaal n galling 
Via tiala Cnmaa Stabalic a Act ol IMO anadad But Mila to no prograaa 
haa boon made alnoa than and Viat • an oulraga 

Tna IJ.&CPA adds aaiual onantabon. gandar. gandar danlity. and 
diaatWIy to Via tadaral hala cnmaa tow ao Viat Via DaparVnanI of Aiabca 
can bnrig a ladaral nb c bnanl lor vtolani cnnaa baaad on Viaaa 
characMnaVca Howovnr ma prooaaa can only oooa altar Via ABomay 
Ganaral or Na daaignaa carabaa Viat Via local agancy la partormmg 
unaecapUbly Vi piavanung hala cnmaa Viat would lai undar Via 
additional Miadidlon Tha LLEHCPA alao adowa Vw Oapanman ol 
Juaboa ant FBI to provnta much naadad aaMlanoa to toeal auVioitoaa 
VnaabgaVng or proaaculmg haw cnmaa and amanda Vw Hala Cnmaa 
Slaliabca Ad ao Vial Vw FBI can ooba ct mtormabon on hala cn m aa 
baaad on gandar and gandar atanviy 

Tho Local Law Eidorcaman Hato Cnmaa ^avanbon Ad ol 2007 la ona 
Ol oia oiganiaaon a lop togatobaa prlonbaa tor Vw 1 lOlh Congiaaa Wa 
laga you to conlad Vw toad aponaora ol tho bat to aign on aa an ongmal 
coaponaoi V you hava any quaaaona or wodd Iba addbonal 
nioimalion. pWaaa eaa Lwa MolWl. Lagi al abva Lawyar. al (202) 636- 
6306 or amaV har al bnoOaiAVialaahloroa org 

Saicaraly. 

Mad Fofeman 

Oirvdor 
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American-Arab Anti-Disoimination Committee 



ltfbni«r> 12. 2007 

B> TAX MMlimc 

I)r«r (UftrcwsfitjiUtf 

Tlitf Anwractfi'Anih AM^O^wrinMnaiMn Ccmmiiitcc (AIX'> >«iu to 
H.R. 1000. lifer Local La«fe LaforrcofeCfeW Mair (’r«nc« PrvfeCiMnNi A«l <tf 2007 ll.lXHi * 
PA|. 1.1 IJIC'PA momU provKie mcrvafecO pmlcvtkin for all Amcrkam. mclmllng Aral** 
Amcnc a o*. Crum bcvny tlic fektimfe of haie cHmcv 

Awb»Aiwc f K ai >t hafec c&pcncocrd a turyir in hair ctitne* directed ofarnu ilicni over 
the ptfei levtral ycar« Immcdiaitl) fblbwiny ihc September 1 1 tcnoeHi ailacLst. the 
FBI diKuenemed a 1 ,600 percem incfcaK in haw erkim aipaimi dfeow percehed to be 
Muahm ur Arah and a I >0 ptrvetM mcfraw in mcidroH dircewd al mdi^ idiMiU on ihc 
tiB»i> of rthnfecit> or naikindl unym. On a dail> haai* AtX' cunlMsr« lo be comacied 
b> memhera of mir ciennwinii) wekifif feuffnei folliminy hate crime incidcnct. 
arc now calliny upon Conyfru lo »cnd the mcmayc lo aH Amcrkam that the federal 
government and Lm enfonoemrnt olVkiaU are ctMnHMiicd lo protecting oil ciliwna 
foNfei hate fendcmce. 

1 1 THCPA vfefell priTVfedr a«M«iance lo «uw and l(<aJ lawi enfoncmmi agmciefe lo civn* 
bat haw crimrfe and amend fedenJ Ian lo facilHaw the iitvcnlyaiwn «id proiccwtion of 
violcM. hiaMnahraled crimei. 

rhn legMation onl> apph e* lo Na»M«»uti\al«d fekdcM crime*- H nMI net alTeci bnM 
puhifec fepeech. preaching, or nrhing In any nay. In lad. ihc kgi*latw» mclude* an 
explkh Firfei Amcndmcni free tpccch protccikm for the aconed. 

Ihc Ijwal l,an Inforcemcm Hale ('nmc* Ihc^oUNin Act of 2007 ia one of our organi' 
eatkm'fe lop leghlaiifee prioriiie* for the llOch Congre**. 

Hit Afner«can*Arab Aii(i*I>berinifenatkm t'tNwtMtwc iiifc* you !•» oHponusr dih 
unportanl Irynlalhvi. 

Sink«rrl>. 

karvem SKira. JIK 1 1 M 
kalMmal l Aeeiitive Direviix 


Chrifeibic (•Ictchrrt 
Ixghlaihe l>ircch«r 
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GtNDCR 

PUBLIC 

COAUriON 



5ndCf 

PAC 

*»# 


15. 2057 

Omt R»pf — rOPv, 

T»i> GtnJf Pubic Advocacy Co » Hw n » *wonQ lo urgg you to oo tponaof Local imrn 
EM>ro«mcnl Hal* Crmnaa P nytrtton Ad of 2007 (U.EHCPA) T>w Ml wO pixivNlt mucTi* 
n tadad a—Wanca lo tlaia and local law aniofoamant apancm >i aia wi m aga i iKin and 
tracking of wiolanc 0>ai moanalad cn ma i . m «Mi at panmi Ml enma t mo^aM by a worn t 
gafidaf dawOly ba im aHtgalad at hala on m at 

Our racani hianan raport, SO Undtr 30 MoaciAniy amf M on Amanca’t Vbulfi. 
Oocumanta a mufdaroua Oda of undar^rapoilad and Lndar*toHad walafica Ml it clanwing M 
Uvat of gandar non*caniom«ng youOi and young addts agat M and iMar. and lha dangarout 
indiffaranca of toma Ian anfarcawanl au M diaa 


AooonSng to 50 (todar JO, moca 0tan 50 young Amartcana hava baan UMad tinea 1005 
bacauaa of ttiair gandar Idantdy or ai p ra ta lon Hatf (54%) of lhaaa murdart ra m aai 
untohod And r^hda Ihota mordtft daaMflad at hato enmat irara abool ona and-a had lanot 
mora IMIy to ba tolrad. n aa^ Mi a iqu mf l fTTM Mm iMiaa « 

fflHfllnllWMff fff lOBllfcWllHiil 

Thata tragic muidara ara part of on avan larger probiam. 

Saioa 1501. tha FBI haa dooumantodoaor 11 5.000 hato 
cf wi tot . In 2005 alona. M FBI raportod 7.163 criminal 
m o dan lt tiai nara dtactod agaw at an awfcflduai bacauaa 
of toair raca. fBlgpa tarual on ar aabun , nattorad origin, 
ordttabdiy 

Oetiataigly. nhia to* FBI It nol curardy mandatod to 
badL en mat bated on ‘gander idanaiy or aipratelon.* 
bated on oia raeearch. war* that* enmae iraefcad toay 
would have conaUbJtod to* aacondtorgaet groijg of bale 
enma murdara amca 1900 (Tha comptoto 50 Ctodbr JO 
i»iX)itc«nti»v*wwdan«n««c«wwi50«)atf30.<iBil 

LLEHCPA «dl help romady tNa by gMng to* fadaral go»ommanl to* autoorty to addraet 
cee at in wtwch local autocnbaa ara unabta or unwOi n g to knaebgata and proaa cuto biaa* 
motfvatod en mat. and mandabng tool to* FBI oodtcl Informabon from local law ardoroamant 
about toata enmat 



Incluarra hato enmat lag lt laaon hat taan tome oongraaetonaf tupport m raeant yaari - 
mdudmg an toanbcai bdi that peeead to the Houaa otto a bipanman majority of 223-100 In 
2005 And accofdto g to a rocara nattonal turvay by Mart Rataat ch , tuch tog ia l aa on a 
eupportodbyalargama|er<y(73%}orvetoft Wabadaaathatdlatt 
tine 


Tha apdamc of gandarMtod vtolano* being waged againti Amadca t youlh muei be 
ttoppM ttEHCPA « at a crudai atop m budding an America where hatoHnobrotod crime* 
era deamad a ito to r tbit and wa atk you to tupport it paaeaga P laete oonetoar co epo n eonng 
to* Local Law Enforoamant Enhancarnam Hoia Cnmaa Prayanoon Ad of 2007 


TharA you for your bma and aPanOon to tat vOaf maltar 
Ratpacfhily. 

RAiWHctona 
Eaacubra Dvactor 
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CENTER FOR THE STUDY OF HATE & EXTREMISM 


April 9. 2007 


[>car ConipesipcRion: 

The Cenler for ihe Study of Hale & Extremism at California Stale Univcnity, San 
Bernardino respectfully seeks your support for the enactment of the Local Law 
Enforcement Hale Crime Prevention Act (LLEHPAI pending before Congress. We are a 
university based, internationally known, non-partisan research and policy organization. 

Research by our Center and others indicates that hate crimes arc a qualitatively 
unique form of victimization with specific risks and hanns to both victims and society. 
While we believe that criminal law enforcement should generally be left to state and local 
authorities, Ihe nature and history of these olTcnscs and their for reaching impact moke 
federal legislation particularly appropriate. Existing federal law and the laws of various 
stales have anachronistic exclusions that obstruct law enforcement and prevent many 
classes of people in various circumstances from being covered. The LLEHPA remedies 
these defects. Additionally, the LLEHP A allows for federal a.ssistance for local 
authorities who often have inadequate resources. As a former policx officer, attorney, and 
educator I have for twenty years sought these proposed changes to our federal law. I am 
pleased to join over 2 1 0 other organizations in urging you to enact this effective and 
constitutional bill. This law will help protect all Americans from the scourge of 
discriminatory violence which still afflicts tens of thousands throughout our ruuion every 
year. 


Thank you for your attention to this matter. Please do not hesitate to contact me if 
I can be of further assistance at (909) S37-77I I or blevinltfn aul.com . 


Sincerely, 


Prof Bnan Levin 

Director. Center for the Study of Hate & Extremism 
California Stale University. Son Bcnuudino 
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Loca l Law E nforc em ent Ha te Crime 
Prevention Act of 2007 


I.«»v ciNruriocmcMi auKKUKr POR THIS LEGISLATION 

This [egislation has received bipartisan majority support in Congress, In the last session of Congress on 
September 14, 2005, the House of Representatives approved the measure as an amendment to the ' 
Children s Safety Act by a vote of 223-199. The Senate has approved the bill on two occasions since 
2000, most recently in June, 2004 by a vote of 65-33, Unfortunately, in the past, the House leadership 
has acted to block approval of this legislation. 

The measure also enjoys the support of over 210 civil rights, professional, civic, and religious groups 30 
state Attorneys General, former Attorney General Dick Thornburgh, and a number of the most important 
national law enforcement organizations, including: 


Federal Law Enforcement Officers 
Association 

Hispanic American Police Command 
Officers Association 
Hispanic National Law Enforcement 
Association 

International Association of Chiefs of Police 
International Brotherhood of Police Officers 
Major Cities Chiefs Association 
National Asian Peace Officers Association 
National Black Police Association 


National Center for Women & Policing 
National Coalition of Public Safety Officers 
National District Attorneys Association 
National Latino Police Officers Association 
National Organization of Black Law 
Enforcement Executives 
National Sheriffs’ Association 
Police Executive Research Forum 
Police Foundation 


Here’s what some of them are saying about the legislation; 


Police Executive Research Forum 


This bill is critical to helping local law enforcement effectively address the devastating effects that bias- 
motivated crimes have on its victims and (he communities destabilized by the fear and anger they 
generate. In the past. PERF has opposed efforts to expand the federal government's authority over 
traditionally local crimes. However, given the unusual nature of hate crimes and the substantial gaps in 
state laws. PERF believes in a significant federal role in combating hate crimes . " 

- Excerpts from letter to Members of Congress from Chuck Wexler, Executive Director, PERF. 


National Sheriffs’ Association 


November 11, 2005. 


"On behalf of the National Sheriffs Association and the 3.087 sheriffs across the country. I am wrilina to 
express our strong support for. .the ‘Local Law Enforcement Enhancement Act (LLEEA) of 
2005 . Unfortunately, there are situations where state and local authorities are unable to properly 
investigate these crimes. This legislation overcomes those situations... The NSA and our more than 
23.000 members strongly believe passage of the LLEEA will greatly assist state and local law 
enforcement agencies in investigating and prosecuting hate crimes. ' 

- Excerpts from letters to congressional leadership from Sheriff Edmund M. “Ted" Sexton, Tuscaloosa, 
Alabama, President, National Sheriffs' Association, November, 1 7,2005. 
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Dick Thornburgh, Former U.S. Attorney General 

“I would like to express my strong support for the passage of ... the Hate Crimes Prevention Act... From 
my experiences as a Governor, the Attorney General, and as a parent of a child with a disability, I can 
attest to the importance of this legislation... Please add my name to the list of supporters for the passage 
of this Important legislation. " 

- Excerpts from Letter to the Honorable Orrin G. Hatch, Sept. 29. 1998. 


International Association of Chiefs of Police 

“On behalf of the International Association of Chiefs of Police (lACP), I am writing to inform you of our 
strong support of the Local Law Enforcement Enhancement Act. . . The Passage of the Local Law 
Enforcement Enhancement Act will greatly assist state and local law enforcement agencies in 
investigating and prosecuting hate crimes. The lACP urges you to support [the Local Law Enforcement 
Enhancement Act}. " 

- Excerpts from letter to the Senate from Mary Ann Viveretle, lACP President, Gaithersburg, Maryland. 

December 6, 2005 

Albany County Sheriffs Department 

“As you know, last week satv the conclusion of the trial of Aaron McKinney for the murder of Matthew 
Shepard, a case on which we worked day and night for the last year. . . We believe justice ivas served in 
this case, but not without cost. We have been devastated financially, due to expenses incurred in 
bringing Matthew’s killers to justice. For example, we had to lay off five law enforcement staff. We do not 
want the federal take over of hale crimes, but communities like ours must be able to call upon the 
expertise and resources of the federal government. This approach worked very well in Jasper, Texas in 
the case of James Byrd Jr. Because of the multiple jurisdiction granted by current federal law related to 
race-based hate crimes, Jasper was able to access approximately $284,000 in federal Byrne grant 
money. These grants are only available when a federal jurisdictional basis exists. Presently, unlike race, 
color, religion and national origin, sexual orientation is not covered. We believe this is a grave oversight 
that needs to be corrected. . . We respectfully urge you to do everything you can to give law enforcement 
the tools it needs to fight crime in this country. ’’ 

- Excerpts from letter to House Speaker Dennis Haslert from Sheriff James Pond and Detective Sergeant 
Robert DeBree, Albany County Sheriffs Department, Nov. 11,1 999. 


Eric Holder, Former U.S. Deputy Attorney General 

“The enactment of H.R. 1062 [bill number for Hate Crimes Prevention Act, 106th Congress] would 
significantly increase the ability of state and federal law enforcement agencies to work together to solve 
and prevent a wide range of violent crimes committed because of bias based on the race, color, national 
origin, religion, sexual orientation, gender, or disability of the victim. This bill is a thoughtful, measured 
response to a critical problem facing our Nation, " 

- Excerpts from testimony before the House Judiciary Committee hearing 

on hate crimes, Aug. 4, 1999. 

Jeanine PIrro, District Attorney from Westchester County, N.Y. 

“The vast majority of criminal prosecutions are brought by local prosecutors. . . That is the way it should 
remain. . . However, there are times when states are unable or unwilling to recognize and address 
fundamental issues vital to our society. And. when that time comes, the federal government must act. 
Hate crime is a civil rights issue, and the proper role of the federal government in controlling this menace 
should mirror federal action in other areas of civil rights. . . I maintain hope that immediate federal action 
on this pressing issue will encourage states ...to enact legislation of their own...’’ 

- Excerpts from testimony before the Senate Judiciary Committee, May 11,1 999. 
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Laramie, Wyoming, Police Department 

“When it comes to the families of hate crime victims. Congress needs to also be able to look these people 
in the eyes and say it is doing all it can. In all honesty, right now they cannot say this. There is much 
more they can do to assist us in helping these families - if they can only find the political will to do so. . . 
Yes, justice was served in the end during the Shepard investigation. But the Albany County Sheriff’s 
office had to furlough five investigators because of soaring costs. If the Local Law Enforcement 
Enhancement Act were passed, this would never have happened..." 

- Excerpts from press statement made by Commander David O'Malley, chief investigator in 
the murder of Matthew Shepard, Sept. 12, 2000. 

National Association of Attorneys General 

'We are writing to express our enthusiastic support for the passage of ... the Hate Crimes Prevention 
Act. . . Although state and local governments will continue to have the principal responsibility, an 
expanded federal role in investigating and prosecuting serious forms of hate crimes is critically needed if 
we are to be successful in addressing and deterring these crimes in our nation. The amendment to 18 
U. S. C. Section 245 would provide invaluable tools for the United States Department of Justice and the 
United States Attorneys to combat hate crimes effectively. Therefore, we strongly urge passage of this 
important hate crimes legislation. ’’ 

- Excerpts from letter signed by 31 State Attorneys Generals to Speaker Dennis Hastert, 
Majority Leader Bill Frist, House Minority Leader Nancy Petosi and 
Senate Minority Leader Harry Reid, April, 2006 


National Center for Women & Policing 

“...I want to assure you of our support for the Hate Crimes Prevention Act... We realize the significance 
of this important piece of legislation. " 

- Excerpts from letter from Chief Penny Harrington, Director, National Center for Women & Policing, 
to Elizabeth Birch. Human Rights Campaign, March 23, 2000, 


National District Attorneys Association 

On behalf of the members of the National district Attorneys Association, I am writing to express our 
organization 's support of. ..the ‘Local Law Enforcement Enhancement Act of 2005. ’. . . With local law 
enforcement and prosecutors investigating and prosecuting approximately 95% of the crimes committed 
such assistance would certainly provide state and local officials with the necessary tools to address 
crimes motivated by hate. The National District Attorneys Association supports (the bill] not only because 
of its proposal to provide additional resources and federal assistance to state and local authorities for the 
investigation and prosecution of hate crimes but also its recognition of the primacy of state and local 
jurisdiction over such crimes. ” 

- Excerpts from letter to The Honorable Edward M, Kennedy, April 14, 2006 

Police Foundation 

‘The Police Foundation urges you to support . . . [the] Local Law Enforcement Enhancement Act. Hate 
crimes are extremely debilitating to individuals, groups, and entire communities, and the prevention, 
investigation, and prosecution of these crimes present important challenges for local law enforcement... 
This legislation will be of valuable assistance to state and local agencies, , . " 

- Excerpts from letter to Members of Congress from Hubert Williams, 
Chairman of the Board, Police Foundation, July 26, 2004. 


Updated January, 2007 
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Local Law Enforcement Hate Crime 
Prevention Act of 2007 

LAW ENFORCEMENT SUPPORT FOR THIS LEGISLATION 
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• PolMe Foundation 


Hare s «4ial some of them are seying about tha legistatton 
Polica Executtva Rasaarch Forum 

“TIMS measure is oricaf 10 ha^ieig few arsbroernanrallOchve^ addessiheravagngedbcfsonheee 
orwnes ori both the MCOrnt of tfiese enrnes and the cornrnunAes desfaCufeted by ffie *ar and anper they 
gunei Bia... in tfie pasf. PEPf has opposed alfcrTs fo erpand the fsoOraf gownmenf s aodionfy over 
PedhonaiytocarGnmes However, given the imusuafnafure of here crimes and fhesubsrenhefgepsar 
siafeiews. PERFbeSevesinasrgndcarinOderar/ofeincombafnghafecnmes* 

• Eicoerpts from letfer to Members of Congress bom Chuck Weder. Eaeculrve Diredor. PERF. 

July 19. 2004 

NatMMial Sheriffs' Associetion 
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attest to the importance of this legislation... Please add my name to the list of supporters for the passage 
of this important legislation. ” 

- Excerpts from Letter to the Honorable Orrin G. Hatch, Sept. 29, 1 998. 


International Association of Chiefs of Police 

“On behalf of the International Association of Ch/efe of Police (lACP), I am writing to urge you to vote in 
support of ... the Local Law Enforcement Enhancement Act... The passage of the Local Law 
Enforcement Enhancement Act will greatly assist state and local law enforcement agencies in 
investigating and prosecuting hate crimes. The lACP urges you to vote for [the Local Law Enforcement 
Enhancement Act]. ..” 

- Excerpts from letter to the Senate from Daniel N. Rosenblatt, lACP Executive Director, Alexandria, 

Virginia, July 19, 2004 

Albany County Sheriff’s Department 

“As you /mow, last v/eek saw the conclusion of the trial of Aaron McKinney for the murder of Matthew 
Shepard, a case on which we worked day and night for the last year. . . We believe justice was served in 
this case, but not without cost We have been devastated financially, due to expenses incurred in 
bringing Matthew's killers to justice. For example, we had to lay off five law enforcement staff. We do not 
want the federal take over of hate crimes, but communities like ours must be able to call upon the 
expertise and resources of the federal government This approach worked very well in Jasper, Texas in 
the case of James Byrd Jr. Because of the multiple jurisdiction granted by current federal law related to 
race-based hate crimes, Jasper was able to access approximately $284, 000 in federal Byrne grant 
money. These grants are only available when a federal jurisdictional basis exists. Presently, unlike race, 
color, religion and national origin, sexual orientation is not covered. We believe this is a grave oversight 
that needs to be corrected. . . We respectfully urge you to do everything you can to give law enforcement 
the tools it needs to fight crime in this country. ” 

- Excerpts from letter to House Speaker Dennis Haslert from Sheriff James Pond and Detective Sergeant 
Robert DeBree, Albany County Sheriffs Department, Nov. 11,1 999. 


Eric Holder, Former U.S. Deputy Attorney General 

“The enactment of H.R. 1 082 [bill number for Hate Crimes Prevention Act, 106th Congress] would 
significantly increase the ability of state and federal law enforcement agencies to work together to solve 
and prevent a wide range of violent crimes committed because of bias based on the race, color, national 
origin, religion, sexual orientation, gender, or disability of the victim. This biil is a thoughtful, measured 
response to a critical problem facing our Nation." 

- Excerpts from testimony before the House Judiciary Committee hearing 

on hate crimes, Aug. 4, 1 999. 

Jeanine Pirro, District Attorney from Westchester County, N.Y. 

“The vast majority of criminal prosecutions are brought by local prosecutors... That is the way it should 
remain... However, there are times when states are unable or unwilling to recognize and address 
fundamental issues vital to our society. And, \fl4ien that time comes, the federal government must act. 
Hate crime is a civil rights issue, and the proper role of the federal government in controlling this menace 
should mirror federal action in other areas of civil lights... I maintain hope that immediate federal action 
on this pressing issue will encourage sfafes ... fo enact legislation of their own..." 

- Excerpts from testimony before the Senate Judiciary Committee, May 1 1 , 1999. 
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Laramie, Wyoming, Police Department 

“When it comes to the families of hate crime victims. Congress needs to also be able to look these people 
in the eyes and say it is doing all it can. In ali honesty, right now they cannot say this. There is much 
more they can do to assist us in helping these Emilies - if they can only find the political wilt to do so... 
Yes, justice was served in the end during the Shepard investigation. But the Albany County Sheriff's 
office had to furlough five investigators because of soaring costs. If the Local Law Enforcement 
Enhancement Act were passed, this would never have happened...” 

- Excerpts from press statement made by Commander David O'Malley, chief investigator in 

the murder of Matthew Shepard, Sept. 12, 2000. 

National Association of Attorneys General 

“We are writing to express our enthusiastic support for the passage of ... the Hate Crimes Prevention 
Act . . . Although state and local governments will conhnue to have the principal responsibility, an 
expanded federal role in investigating and prosecuting serious forms of hate crimes is critically needed if 
we are to be successful in addressing and delerring these crimes in our nation. The amendment to 18 
U.S.C. Section 245 would provide invaluable tools for the United States Department of Justice and the 
United States Attorneys to combat hate crimes effectiveiy. Theretore, we strongly urge passage of this 
important hate crimes legislation. " 

- Excerpts from letter signed by 31 State Attorneys Generals to Speaker Dennis Hastert, 
Majority Leader Bill Frist, House Minority Leader Nancy Pelosi and 
Senate Minority Leader Harry Reid, April, 2006 


National Center for Women & Policing 

. .1 want to assure you of our support for the Hate Crimes Prevention Act. . . We realize the signi^cance 
of this important piece of legislation.” 

- Excerpts from letter from Chief Penny Harrington. Director, National Center for Women & Policing, 
to Elizabeth Birch, Human Rights Campaign, March 23, 2000. 


National District Attorneys Association 

“On behalf of the members of the National district Attorneys Association, I am writing to express our 
organization’s support of... the ‘Local Law Enforcement Enhancement Act of 2005.’... With local law 
enforcement and prosecutors investigating and prosecuting approximately 95% of the crimes committed 
such assistance would certainly provide state and local officials with the necessary tools to address 
crimes motivated by hate. The National District Attorneys Association supports [the bill] not only because 
of its proposal to provide additional resources and federal assistance to state and /oca/ authorities for the 
investigation and prosecution of hate crimes but also its recognition of the primacy of state and locai 
Jurisdiction over such crimes. ” 

- Excerpts from letter to The Honorable Edward M. Kennedy, April 14, 2006 

Police Foundation 

“The Police Foundation urges you to support ... phej Local Law Enforcement Enhancement Act. Hate 
crimes are extremely debilitating to individuals, groups, and entire communities, and the prevention, 
investigation, and prosecution of these crimes present important chalienges for local law enforcement .. . 
This legislation will be of valuable assistance to state and local agencies..." 

- Excerpts from letter to Members of Congress from Hubert Williams, 
Chairman of the Board, Police Foundation, July 26, 2004. 


Updated January, 2007 
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Pacific Justice Institute 

PRESS RELEASE 


For Immediate Release August 8, 2006 

Contact: Brad Dacus, President (916) 857-6900 

Slavic Christians Demeaned for Free Speech Activities, Urged to Leave Ll.S. 

Sacramento, CA — In the wake of a major news article in Sacramento, the local Slavic Christian community is 
experiencing an unprecedented wave of hostility and even demands that they return to their home countries. 

A front-page article in The Sacramenlo Bee this Sunday reviewed the last few months of tension which 
began in April when several Slavic students were suspended from two Sacramento-area high schools. The 
students' offenses: wearing t-shirts during the pro-gay Day of Silence which stated, “Homosexuality is Sin. 
Jesus Can Set You Free.” Since then, the Slavic community has been active in opposing several bills before the 
state legislature which would greatly increase the level of homosexual propaganda in schools. Pacific Justice 
Institute represents the suspended students and has been providing counsel for other Slavic speech activities. 

In response to Sunday's article. The Bee's online forum has been flooded with derogatory comments 
toward the Christian Slavic community. A small sampling of comments currently posted by Bee readers 
includes the following: “They can send these bigots back to Russia on the first leaky boat.” “If they can’t 
celebrate diversity then they should move.” “If these people want to be Americans, they’d better realize what 
that means. It means accepting us queers.” “They should be deported to some place like Cuba, Vietnam, 
Venzuela, [sic] or China where people havn’t [sic] forgotten how to handle insane sects who embrace ideas 
from the Dark Ages. . . . Hate mongering is not protected speech - it’s a crime.” Other comments suggest 
boycotting Slavic businesses and holding Slavic pastors liable for any potential violence that might be directed 
toward homosexuals. 

The visceral reactions to the Bee article may stem in part from its omission of reports communicated 
directly to Bee reporters by PJI attorneys that Christian Slavic students have themselves been physically 
assaulted and threatened — in some cases by teachers — in addition to being cursed and shown obscene gestures, 
because of their opposition to homosexuality. The article also did not mention several acts of kindness shown 
toward homosexual activists who have recently begun protesting at Slavic churches. 

Brad Dacus, president of Pacific Justice Institute, commented, “The hatred and intolerance shown 
toward these Slavic Christians for expressing their Biblical beliefs are shocking. Every Bible-believing 
individual and member of the clergy should note these intimidating tactics and realize they could be next.” 

Poll question: Please visit our website, www.pacificiustice org , to respond to our poll question: Should 
it be a crime to share Bible verses which address homosexuality? 


The Pacific Justice Institute is a non-profit 50 1 (c)(3) legal defense organization specializing in 
llic defense of religious freedom, pareiilal rights, and oilier civil liberties. 

P.O. Box 275600 Sacramento, CA 95827-6600 Phone:(916)857-6900 Fax:(916) 857-6902 Internet: wutv pii.or i; 
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African American Ministers in Action • American Conference of Cantors • 
American Islamic Congress • American Jewish Committee • Anti-Defamation 
League • B'nai Brith International • Buddhist Peace Fellowship • Catholics for a 
Iree C hoice • Central Conference of American Rahhis • Disciples Justice Action 
Network • The Episcopal Church • Equal Partners in Faith • Friends Committee 
on National Legislation • Hadassah, the Women’s Zionist Organization of 
American • Jewish Council for Public Affairs • Jewish Labor Committee • Jewish 
Reconstructionist Federation • Methodist Federation for Social Action • 
Moderator's Global Justice Team of Metropolitan Community Churches • National 
Council of Jewish Women • North American Federation of Temple Youth • 
Presbyterian Church (LSA), Washington Office • Sikh American Legal Defense 
and Education Fund • The Interfaith Alliance . Union for Reform Judaism • 
Unitarian Univcrsalist Association of Congregations • United Church of Christ, 
Justice and Witness Ministries • United Methodist Church. General Board of 
Church and Society • United Methodist Church, General Commission on Religion 
and Race • United Synagogue of Conservative Judaism • Women of Reform 

Judaism 


March 2007 
Dear Representative, 

As representatives of a diverse array of religious communities, we write to 
urge you to co-sponsor and vote in support of HR 1592, the Local Law 
Enforcement Hate Crimes Prevention Act (LLEHCPA). In the 109*^ Congress 
*U identical bill on September 14, 2005 as an amendment to 

H.R. 3132, the Children’s Safety Act, with a bipartisan majority of 223-199. 

Hate is neither a religious nor American vaiue. The sacred scriptures of many 
different faith traditions speak with dramatic unanimity on the subject of hate. 
Crimes motivated by hatred or bigotry are an assault not only upon individual 
victims' freedoms, but also upon a belief that lies at the core of our diverse faith 
traditions - that every human being is created in the image of God. While we 
recognize that legislation alone cannot remove hatred from the hearts and minds 
of individuals, the LLEHCPA will serve as a crucial step in building a society 
where hate-motivated crimes are deemed intolerable. 

In 2005, the FBI documented 7,163 hate crimes directed against institutions and 
individuals because of their race, religion, sexual orientation, national origin or 
disability. But these troubling statistics do not speak for themselves - because 
behind each and every one of these incidents are individuals, families and 
communities deeply impacted by these crimes. The LLEHCPA will stream-line 
the process for the Department of Justice to assist local authorities to investigate 
and prosecute these cases - and permit federal involvement in cases that occur 
because of a victim's gender, disability, gender identity or sexual orientation. 
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Existing federal law is inadequate to address the significant national problem of 
hate crimes. Not only does current law contain obstacles to effective 
enforcement, but it also does not provide authority to investigate and prosecute 
bias crimes based on disability, gender, gender identity or sexual orientation. We 
are morally obligated to call for laws to protect all Americans from hate-motivated 
violence. 

The LLEHCPA does not in any way violate the First Amendment protections of 
offenders. Hate crime laws do not restrict speech. Rather, they target only 
criminal conduct prompted by prejudice. Some critics of the LLEHCPA have 
erroneously asserted that enactment of the measure would prohibit the lawful 
expression of one’s deeply held religious beliefs. These fears are unfounded. 

The LLEHCPA does not punish, nor prohibit in any way, preaching or other 
expressions of religious belief, name-calling, or even expressions of hatred 
toward any group. It covers only violent actions that result in death or 
bodily injury 

Although we believe that state and local governments should continue to have 
the primary responsibility for investigating and prosecuting hate crimes, an 
expanded federal role is necessary to ensure adequate and equitable response 
to these divisive crimes. The federal government must have authority to address 
those important cases in which local authorities are either unable or unwilling to 
investigate and prosecute. 

Now is the time for Congress to publicly reaffirm its commitment to protect all 
Americans from such flagrant bias-motivated violence. As people of faith and 
leaders in the religious community, we are committed to eradicating the 
egregious hatred and violence which divides our society. We believe that the 
LLEHCPA is vital to this struggle, and we ask you to support its passage. 

Respectfully, 

African American Ministers in Action 

American Conference of Cantors 

American Islamic Congress 

American Jewish Committee 

Anti-Defamation League 

B’nai Brith International 

Buddhist Peace Fellowship 

Catholics for a Free Choice 

Central Conference of American Rabbis 

Disciples Justice Action Network 

The Episcopal Church 

Equal Partners in Faith 

Friends Committee on National Legislation 
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Hadassah, the Women's Zionist Organization of America 

Jewish Council for Public Affairs 

Jewish Labor Committee 

Jewish Reconstructionist Federation 

Methodist Federation for Social Action 

Moderator’s Global Justice Team of Metropolitan Community Churches 

National Council of Jewish Women 

North American Federation of Temple Youth 

Presbyterian Church (SA), Washington Office 

Sikh American Legal Defense and Education Fund 

The Interfaith Alliance 

Union for Reform Judaism 

Unitarian Universalist Association of Congregations 

United Church of Christ, Justice and Witness Ministries 

United Methodist Church. General Board of Church and Society 

United Methodist Church, General Commission on Religion and Race 

United Synagogue of Conservative Judaism 

Women of Reform Judaism 
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FOR PUBLICATION 

UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


TYLER CHASE HARPER, a minor, by 
and tlirough his parents Ron and Cheryl 
Harper; RON HARPER; CHERYL 
HARPER, 


No. 04-57037 

D.C. No. CV-04-01103-JAH 


Plaintiffs - Appellants, 


OPINION 


V. 

POWAY UNIFIED SCHOOL DISTRICT; 
JEFF MANGUM; LINDA 
VANDERVEEN; PENNY RANFTYLE; 
STEVE MCMILLAN; ANDY 
PATAPOW, All Individually and in their 
official capacity as Members of the Board 
of the Poway Unified School District; 
DONALD A. PHILLIPS, Individually, and 
in his official capacity as Superintendent 
of the Poway Unified School Disrict; 
SCOTT FISHER, Individually and in his 
official capacity as Principal of Poway 
High School; LYNELL ANTRIM, 
Individually and in her official capacity as 
Assistant Principal of Poway High School; 
ED GILES, Individually and in his official 
capacity as Vice Principal of Poway High 
School; DAVID LEMASTER, 

Individually and in his official capacity as 
Teacher of Poway High School; DOES 1 
THROUGH 20, INCLUSIVE, 


Defendants - Appellees. 
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Appeal from the United States District Court 
for the Southern District of California 
John A. Houston, District Judge, Presiding 

Argued and Submitted June 6, 2005 
Pasadena, California 

Filed April 20, 2006 

Before: REINHARDT, KOZINSKI, and THOMAS, Circuit Judges. 
REINHARDT, Circuit Judge: 

May a public high school prohibit students from wearing T-shirts with 
messages that condemn and denigrate other students on the basis of their sexual 
orientation? Appellant in this action is a sophomore at Poway High School who 
was ordered not to wear a T-shirt to school that read, “BE ASHAMED, OUR 
SCHOOL EMBRACED WHAT GOD HAS CONDEMNED” handwritten on the 
front, and “HOMOSEXUALITY IS SHAMEFUL” handwritten on the back. He 
appeals the district court’s order denying his motion for a preliminary injunction. 
Because he is not likely to succeed on the merits, we affirm the district court’s 
order. 


2 


231 


I. Factual Background* 

Poway High School (“the School”) has had a history of conflict among its 
students over issues of sexual orientation. In 2003, the School penuitted a student 
group called the Gay-Straight Alliance to hold a “Day of Silence” at the School 
which, in the words of an Assistant Principal, is intended to “teach tolerance of 
others, particularly those of a different sexual orientation.”^ During the days 
surrounding the 2003 “Day of Silence,”* a series of incidents and altercations 
occurred on the school campus as a result of anti-homosexual comments that were 
made by shidents. One such confrontation required the Principal to separate 
students physically. According to David LeMaster, a teacher at Poway, several 
students were suspended as a result of these conflicts. Moreover, a week or so 
after the “Day of Silence,” a group of heterosexual students informally organized a 


'These background facts are based on the limited record before us which 
includes five declarations by school officials, and declarations from Harper, his 
father, Ron Harper, and a fellow student, Joel Rliine. 

^Tn his complaint. Harper alleges that he believes “the tme purpose” of the 
“Day of Silence” was “to endorse, promote and encourage homosexual activity.” 

*On the “Day of Silence,” participating students wore duct tape over their 
mouths to symbolize the silencing effect of intolerance upon gays and lesbians; 
these students would not speak in class except tlirough a designated representative. 
Some students wore black T-shirts that said “National Day of Silence” and 
contained a purple square with a yellow equal sign in the middle. The Gay- 
Straight Alliance, with the permission of the School, also put up several posters 
promoting awareness of harassment on the basis of sexual orientation. 
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“Straight-Pride Day,” during which tliey wore T-shirts which displayed derogatory 
remarks about homosexuals. According to Assistant Principal Lynell Antrim, 
some students were asked to remove the shirts and did so, while others “had an 
altercation and were suspended for their actions.” 

Because of these conflicts in 2003, when the Gay-Straight Alliance sought to 
hold another “Day of Silence” in 2004, the School required the organization to 
consult with the Principal to “problem solve” and find ways to reduce tensions and 
potential altercations. On April 21, 2004, the date of the 2004 “Day of Silence,” 
appellant Tyler Chase Harper wore a T-shirt to school on which “I WILL NOT 
ACCEPT WHAT GOD HAS CONDEMNED,” was handwritten on the front and 
“HOMOSEXUALITY IS SHAMEFUL ‘Romans 1:27’” was handwritten on the 
back. There is no evidence in the record that any school staff saw Harper’s T-shirt 
on that day. 

The next day, April 22, 2004, Harper wore the same T-shirt to school, except 
that the front of the shirt read “BE ASHAMED, OUR SCHOOL EMBRACED 
WHAT GOD HAS CONDEMNED,” while the back retained the same message as 
before, “HOMOSEXUALITY IS SHAMEFUL ‘Romans 1:27.’”“ LeMaster, 
Harper’s second period teacher, noticed Harper’s shirt and observed “several 

“a copy of a photograph of the T-shirt is attached as Exhibit A. 
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students off-task talking about” the shirt. LeMaster, recalling the altercations that 
erupted as a result of “anti -homosexual speech” during the previous year’s “Day of 
Silence,” explained to Harper that he believed that the shirt was “inflaminatory,” 
that it violated the School’s dress code, and that it “created a negative and hostile 
working enviromnent for others.” Wlien Harper refused to remove his shirt and 
asked to speak to an administrator, LeMaster gave him a dress code violation card 
to take to the front office. 

Wlien Harper arrived at the front office, he met Assistant Principal Antrim. 
She told Harper that the “Day of Silence” was “not about the school promoting 
homosexuality but rather it was a student activity trying to raise other students’ 
awareness regarding tolerance in their judgement [sic] of others.” Antrim believed 
that Harper’s shirt “was inflammatory under the circumstances and could cause 
disruption in the educational setting.” Like LeMaster, she also recalled the 
altercations that had arisen as a result of anti-homosexual speech one year prior. 
According to her affidavit, she “discussed [with Harper] ways that he and students 
of his faith could bring a positive light onto this issue without the condemnation 
that he displayed on his shirt.” Harper was infonned that if he removed the shirt he 
could return to class. 
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Wlien Harper again refused to remove his shirt, the Principal, Scott Fisher, 
spoke witli him, explaining his concern that the shirt was “inflammatory” and that 
it was the School’s “intent to avoid physical conflict on campus.” Fisher also 
explained to Harper that it was not healthy for students to be addressed in such a 
derogatory manner. According to Fisher, Harper informed him that he had already 
been “confronted by a group of students on campus” and was “involved in a tense 
verbal conversation” earlier that morning.^ The Principal eventually decided that 
Harper could not wear his shirt on campus, a decision that, he asserts, was 
influenced by “the fact that during the previous year, there was tension on campus 
surrounding the Day of Silence between certain gay and straight students.”'’ Fisher 
proposed some alternatives to wearing the shirt, all of which Harper turned down. 
Harper asked two times to be suspended. Fisher “told him that [he] did not want 


Tn his affidavit. Harper characterized these conversations with other 
students as “peaceful discussions wherein differing viewpoints were 
communicated.” 

'’We note that conflicts over homosexuality at Poway High School have not 
been limited to the incidents surrounding a “Day of Silence.” Two former students 
recently won a suit against the School for failing to protect them from shidents who 
harassed them because they are gay. See Dana Littlefield, Two Gay Students Were 
Harassed, duty Finds, San Diego Union-Trib., June 9, 2005, at B2. During the 
trial, one of the students testified that Poway “students repeatedly called him 
names, shoved him in the hallways, threw food at him and spit on him,” and “that 
he heard other students make disparaging remarks about gays and lesbians on a 
nearly daily basis.” Id. 
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him suspended from school, nor did [he] want him to have something in his 
disciplinary record because of a stance he felt strongly about.” Instead, Fisher told 
Harper that he would be required to remain in the front office for the remainder of 
the school day. 

Harper spent the rest of the day in the school conference room doing his 
homework. At some point during that day. Deputy Sheriff Nonnan Hubbert, who 
served as tire school resource officer for Poway High, came in to speak with 
Harper.’ The complaint alleges that Hubbert “came to interrogate” Harper to 
“determine if he was a dangerous student.” Hubbert, however, asserts in his 
affidavit tliat he and Harper had a “casual conversation concerning the content of 
the shirt ... the Bible and [the] scripture reference on the shirt,” and that the 
conversation was conducted “simpl[y out of] curiosity ... to understand the 
situation.” 

Toward the end of tire school day. Assistant Principal Ed Giles spoke witli 
Harper. Giles had discovered earlier in the day that Harper attended the same 


’Hubbert, who is a detective with the San Diego County Sheriff, was on 
campus that day because someone, purporting to be a parent, had called the School 
diat morning complaining about the School’s “condoning” the “Day of Silence” 
and stated that “he and several other parents had ‘had it’ and ‘would be doing 
something about it.’” Concerned about safety. Principal Fisher had requested 
Hubbert’ s presence on campus on that day. 
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cliiircli that he had previously attended, and that he “knew [Harper’s] father 
personally and had attended Biblical studies that [Harper’s] father led on Tuesday 
nights.” According to Giles, he went to speak with Harper “out of respect to 
[Harper] and his family” and “to make sure he was alright.” Giles told Harper that 
he understood “where he was coming from” but wished that he could “express 
himself in a more positive way.” Giles also said that he shared the same Christian 
faith as Harper, but that as a school employee, he had to watch how he expressed 
his beliefs and that when he came to work, he had to “leave his faith in [the] car.” 
Giles then asked Harper to “consider other alternatives that would be more positive 
and non-confrontational,” including sponsoring activities through the campus Bible 
Club. 

After his conversation with Giles, Harper remained in the office for the last 
period of the day, after which he was instructed to proceed directly off campus. 
Harper was not suspended, no disciplinary record was placed in his file, and he 
received full attendance credit for the day. 

II. Procedural History 

On June 2, 2004, Harper filed a lawsuit in district court against Poway 
Unified School District and certain named individuals in their individual and 


official capacities. Harper alleged five federal causes of action - violations of his 
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right to free speech, his right to free exercise of religion, the Establishment Clause, 
the Equal Protection Clause, and the Due Process Clause - and one state law claim 
based on Califomia Civil Code § 52.1, which creates a private cause of action for 
the violation of individual federal and state constitutional rights. On June 22, 

2004, the School filed a motion to dismiss, and on July 12, 2004, Elarper filed a 
motion for a preliminary injunction seeking to enjoin the school from “continuing 
[its] violation of the constitutional rights of Plaintiff Tyler Chase Elarper.” On 
November 4, 2004, the district court granted the School’s motion to dismiss as to 
Harper’s equal protection, due process,* and state law claims, but denied tlie 
motion as to his three First Amendment claims: freedom of speech, free exercise of 
religion, and establisliment of religion. The district court also granted the School’s 
motion to dismiss Flarper’s damages claims against Poway Unified School District 
and the individual defendants on the ground of qualified immrmity. Finally, the 
district court denied Flarper’s motion for a preliminary injimction. Elarper then 
filed an interlocutory appeal from the order denying the latter motion.^ 

*The district court dismissed with prejudice only Elarper’ s due process 
challenge. 

'^We note that on November 1 7, 2004, tliirteen days after tlie district court 
rendered its decision and two days prior to filing his Notice of Appeal with this 
court, Flarper filed a First Amended Verified Complaint adding his sister, Kelsie, 

(continued...) 
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III. Jurisdiction 

We have jurisdiction to review the district court’s denial of the preliminary 
injunction motion under 28 U.S.C. § 1292(a)(1). 

IV. Standard and Scope of Review 

For a district court to grant a preliminary injunction, the moving party must 
demonstrate either “(1) a combination of probable success on the merits and the 
possibility of irreparable harm; or (2) that serious questions are raised and the 
balance of hardships tips in its favor.” A & M Records, Inc. v. Napster, Inc., 239 
F.3d 1004, 1013 (9th Cir. 2001). “Each of these two fonnulations requires an 
examination of both tire potential merits of the asserted claims and the harm or 
hardships faced by the parties.” Sammartano v. FitN .Judicial Disl. Court, 303 
F.3d 959, 965 (9th Cir. 2002). “These two alternatives represent extremes of a 
single continuum, rather than two separate tests.” Sun Microsystems, Inc. v. 
Microsoft Corp., 188 F.3d 1115, 1119 (9tli Cir. 1999) (citation and internal 
quotation marks omitted). Accordingly, “the greater the relative hardship to the 


'’(... continued) 

who is a freshman at Poway High School, as a plaintiff. On February 23, 2005, the 
district court granted in part and denied in part the School’s motion to dismiss the 
First Amended Complaint. Because the amended complaint is not before this court 
on appeal, we limit our review to Harper. 
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moving party, the less probability of success must be shown.” Id. (citation and 
internal quotation marks omitted). 

The district court concluded, and the School concedes on appeal, that 
because Harper’s First Amendment claims survived the motion to dismiss, Harper 
made the necessary showing of irreparable harm. See Sammarlano, 303 F.3d at 
973 (internal quotation marks omitted) (“[A] party seeking preliminary injunctive 
relief in a First Amendment context can establish irreparable injury sufficient to 
merit the grant of relief by demonstrating the existence of a colorable First 
Amendment claim.”). The balance of hardships does not, however, tip in his 
favor. “ Therefore, the question is whether Harper demonstrated a likelihood of 
success on the merits as to any or all of his three First Amendment claims. 

We review a district court’s grant or denial of a preliminary injunction for 
abuse of discretion. A & M Records, Inc . , 239 F.3d at 1013. We will reverse “only 
where the district court abused its discretion or based its decision on an erroneous 
legal standard or on clearly erroneous findings of fact.” El Polio Loco, Inc. v. 


'“The district court concluded that “balancing the needs of the School to 
keep all their students safe coupled with the foreseeable vision that other students 
may feel free to exhibit these types of expressions that would interfere with the 
work of the school and violate the rights of others against [Harper’s] interests does 
not tip the scales sharply in [Harper’s] favor.” As our analysis of Tinker below 
illustrates, not only does the balance of hardships not tip sharply in Harper’s favor, 
but it does not tip in his favor at all. 
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Hashim, 316 F.3d 1032, 1038 (9th Cir. 2003) (citation and internal quotation 
marks omitted). Wliere, as here, the appellant does not dispute the district court’s 
factual findings, we are required to detennine “whether the court employed the 
appropriate legal standards governing the issuance of a preliminary injunction and 
whether the district court correctly apprehended the law with respect to the 
underlying issues in the case.” A £' M Records, Inc., 239 F.3d at 1013 (internal 
quotation and citation omitted). The district court’s interpretation of the 
underlying legal principles is subject to de novo review. Id. We may affirm the 
district court’s order “on any ground supported by the record even if it differs from 
the rationale of the district court.” Nat’l Wildlife Fed’n v. United States Army 
Corps ofEng'rs, 384 F.3d 1 163, 1170 (9th Cir. 2004). 

V. Analysis 

1. Freedom of Speech Claim 

The district court concluded that Harper failed to demonstrate a likelihood of 
success on the merits of his claim that the School violated his First Amendment 
right to free speech because, under Tinker v. Des Moines Indep. Cmty. Sch. Dist., 
the evidence in the record was sufficient to permit the school officials to 
“reasonably . . . forecast substantial disruption of or material interference with 
school activities.” 393 U.S. 503, 514 (1969). Harper contends that the district 
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court erred in rejecting his free speech claim on three grounds: (1) his speech is 
protected under the Supreme Court’s holdings in Tinker and Bethel Sch. Disl. v. 
Fraser, 478 U.S. 675 (1986); (2) the School’s actions and policies amount to 
viewpoint discrimination imder Rosenherger v. Rector & Visitors of Univ. of Va., 
515 U.S. 819, 829 (1995); and (3) the School’s dress code and speech policies are 
overbroad under Bd. of A irport Comm 'rs ofJ.os Angeles v. Jews for Jesus, Inc., 
482 U.S. 569, 574 (1987)." We affirm the district court’s denial of the requested 


"We need not mle upon the validity of the School’s dress code or other anti- 
harassment policies in order to determine whether the district court abused its 
discretion in denying the preliminary injunction. Harper’s motion for a 
preliminary injunction sought only to enjoin school officials “from continuing their 
violation of the constitutional rights of Plaintiff Tyler Chase Harper.” The only 
violation alleged was that Harper was precluded from wearing his T-shirt with its 
demeaning message while at school. The motion did not seek to enjoin the 
enforcement of the School’s dress code or any other school policies against any 
and all students, but sought only to stop the violation of Harper’s purported 
constitutional right to wear his T-shirt. Our affirmance of the district court order 
does not depend upon the existence of a valid school policy or code. Under Tinker, 
the School is permitted to prohibit Harper’s conduct, with or without a valid anti- 
harassment or other policy, if it can demonstrate that the restriction was necessary 
to prevent either the violation of the rights of other students or substantial 
disruption of school activities. The record is clear that even though Harper’s 
teacher and Vice Principal Antrim stated that tlie T-shirt violated the dress code, 
the school officials made plain to Harper that the reason he could not wear the T- 
shirt was because of its effect upon other students and its disruptive effect upon the 
educational environment, rather than because it was prohibited by a dress code. 

The district judge apparently concluded that tlie validity of the School’s anti- 
harassment policies was not before him, or that it was not necessary to decide that 
question, and we cannot say that his determination was unreasonable. Finally, we 

(continued...) 
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preliminary injunction. Although we, like the district court, rely on Tinker, we rely 
on a different provision - that schools may prohibit speech that “intrudes upon . . . 
the rights of other students.” 'l inker, 393 U.S. at 508. 

a. Student Speech Under Tinker 

Public schools are places where impressionable young persons spend much 
of their time while growing up. They do so in order to receive what society hopes 
will be a fair and full education - an education without which they will almost 
certainly fail in later life, likely sooner ratlier than later. See Brown v. Bd. of Educ., 
347 U.S. 483, 493 (1954) (“[l]t is doubtful that any child may reasonably be 
expected to succeed in life if he is denied the opportunity of an education.”). The 
public school, with its free education, is the key to our democracy. See id. (stating 
that public education “is the very foundation of good citizenship”). Almost all 


"(...continued) 

would prefer not to make even a preliminary judgment as to the constitutionality of 
the School’s dress code or anti-harassment policies without the district court first 
having considered the question. Of course, following remand, the district court 
may do so at the appropriate time or upon the appropriate motion. In contrast, our 
dissenting colleague would have us engage on appeal in a sweeping examination 
ab initio of the validity of a complicated series of policies - an examination that 
would cause us to discuss prematurely a number of controversial constitutional 
issues. See dis. op. at 22-36. We see no need for such an exercise of our 
jurisdiction on this appeal. 
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young Americans attend public schools.*^ During the time they do - from first 
grade through twelfth - students are discovering what and who they are. Often, 
they are insecure. Generally, they are vulnerable to cruel, inhuman, and prejudiced 
treahnent by others. 

The courts have construed the First Amendment as applied to public schools 
in a manner that attempts to strike a balance between the free speech rights of 
students and the special need to maintain a safe, secure and effective learning 
environment. See, e.g., Tinker, 393 U.S. at 507 (balancing the need for 
“scrupulous protection of Constitutional freedoms of the individual” against the 
need of schools to perform their proper educational function). This court has 
expressly recognized the need for such balance: “States have a compelling interest 
in their educational system, and a balance must be met between the First 
Amendment rights of students and preservation of tlie educational process.” 

LaVine v. Blaine Sch. Disi., 257 F.3d 981, 988 (9th Cir. 2001). Although public 


‘^As of the fall of 2005, approximately eighty-eight percent of elementary 
and secondary students in the United States attended public schools. See Digest 
OF Education Statistics, 2004, Nat’l Ctr. forEduc. Statistics (2004), 
available at http://nces.ed.gov/programs/digest/d04/. Most of the rest attended 
religious schools. See Stephen p. Broughman & Kathleen W. Pugh, 
Characteristics of Private Schools in the United States: Results From 
the 2001-2002 Private School Universe Survey (U.S. Deparhnent of 
Education, National Center for Education Statistics) (2005). 
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school students do not “shed their constitutional rights to freedom of speech or 
expression at the schoolhouse gate,” Tinker, 393 U.S. at 506, the Supreme Court 
has declared that ‘the First Amendment rights of students in public schools are not 
automatically coextensive with die rights of adults in other settings, and must be 
applied in light of the special characteristics of the school enviromnent.”* ’ 
Hazelwood Sch. Dist. v. Kiihlmeier, 484 U.S. 260, 266 (1988) (internal citation and 
quotation marks omitted). Thus, while Harper’s shirt embodies the very sort of 
political speech that would be afforded First Amendment protection outside of the 
public school setting, his rights in the case before us must be determined “in light 
of [those] special characteristics.” Tinker, 393 U.S. at 506. 

This court has identified “three distinct areas of student speech,” each of 
which is governed by different Supreme Court precedent: (1) vulgar, lewd, 
obscene, and plainly offensive speech which is governed by Fraser}'' (2) school- 


Although Harper correctly points out that California law provides greater 
protection for student speech than federal law, see Cal. Educ. Code § 48950(a), he 
did not raise a state law claim in his preliminary injunction motion before the 
district court. Nor did he question, as he does in his brief to us, the 
constitutionality of the correlative provisions of the California Education Code that 
provide greater protection than federal law against harassment of students on the 
basis of sexual orientation. See Cal. Educ. Code §§ 200, 201, 220. Accordingly, 
we do not rely on or resolve any state law questions here. 

'’'Because we decide Harper’s free speech claim on the basis of Tinker, we 

(continued...) 
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sponsored speech which is governed by Hazelwood}^ and (3) all other speech 
which is governed by Tinker. Chandler v. MeMinnville Sch. Disl., 978 F.2d 524, 
529 (9th Cir. 1992) (intemal citations omitted). 

In Tinker, the Supreme Court confinned a student’s right to free speech in 
public schools.''’ In balancing that right against the state interest in maintaining an 
ordered and effective public education system, however, the Court declared that a 
student’s speech rights could be curtailed under two circumstances. First, a school 
may regulate student speech that would “impinge upon the rights of other 
students.” 'Tinker, 393 U.S. at 509. Second, a school may prohibit student speech 
that would result in “substantial disruption of or material interference with school 
activities.” Id. at 514. Because, as we explain below, the School’s prohibition of 
the wearing of the demeaning T-shirt is constitutionally permissible under the first 
of the Tinker prongs, we conclude that the district court did not abuse its discretion 


'''(...continued) 

need not consider whether his speech was “plainly offensive” under Fraser. 

'^Neither party here claims that Harper’s speech is “school-sponsored” and 
thus governed by Hazelwood. 

''’In 'Tinker, the Supreme Court held that a public school could not ban 
students from wearing black armbands protesting the Vietnam war where the 
“silent, passive expression of opinion [was] unaccompanied by any disorder or 
disturbance,” and there was no evidence that the display “colli[ded] with the rights 
of other students to be secure and to be let alone.” 393 U.S. at 508. 
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in finding that Harper failed to demonstrate a likelihood of success on the merits of 
his free speech claim.*’ 

i. The Rights of Other Students 
In Tinker, the Supreme Court held that public schools may restrict student 
speech which “intrudes upon . . . the rights of other students” or “colli[des] with 
the rights of other students to be secure and to be let alone.” 393 U.S. at 508. 
Harper argues that Tinker’s reference to the “rights of other students” should be 
construed narrowly to involve only circumstances in which a student’s right to be 
free from direct physical confrontation is infringed. Drawing on the Fifth Circuit’s 
opinion in Blackwell v. Issaquena County Bd. of Ed., 363 F.2d 749, 751 (5th Cir. 
1966), which the Supreme Court cited in Tinker, Harper contends that because the 


'’The first part of our colleague’s dissent is devoted to a discussion of 
whether there was sufficient evidence that the wearing of Harper’s T-shirt caused 
substantial disruption, the Tinker prong on which the district court relied but which 
is not relevant to our holding. See dis. op. at 3-9. The last part of the dissent also 
deals with a subject we need not and do not address: what the dissent terms the 
School’s “harassment policy.” Id. at 22-36; see also supra n. 11. Oddly, the 
dissent spends only a relatively minor part of its discussion on the determinative 
issue here, the impermissible intrusion on the rights of gay and lesbian students. 

Id. at 1 3-22. Even more oddly, in its Conclusion the dissent suggests that speech 
that is fundamentally offensive to minority students may be constitutionally limited 
and quarrels only with whether such a limitation is consistent with the wording of 
Tinker. Id. at 36-37. It also suggests that the Supreme Court might properly 
modify Tinker and validate our holding. Id. at 37. We disagree that any 
modification of Tinker is required or desirable. All that is necessary is a fair 
reading of its plain language, as we explain in the following section. 
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speakers in Blackwell “accosted other students by pinning the buttons on them 
even though they did not ask for one,” a student must be physically accosted in 
order to have his rights infringed. 

Notwithstanding the facts of Blackwell, the law does not support Harper’s 
argument. This court has explained that vulgar, lewd, obscene, indecent, and 
plainly offensive speech “by definition, may well ‘iinpinge[] upon the rights of 
other students,’” even if the speaker does not directly accost individual students 
with his remarks. Chandler, 978 F.2d at 529 (quoting Tinker, 393 U.S. at 509). So 
too may other speech capable of causing psychological injury. The Tenth Circuit 
has held that the “display of the Confederate flag might . . . interfere with the rights 
of other students to be secure and let alone,” even though there was no indication 
that any student was physically accosted with the flag, aside from its general 
display. West v. Derby Unified Sch. Dist., 206 F.3d 1358, 1366 (10th Cir. 2000). 
Wliile “[t]he precise scope of Tinkers ‘interference with tlie rights of others’ 
language is unclear,” Saxe v. State Coll. Area Sch. Dist., 240 F.3d 200, 217 (3rd 
Cir. 2001), we unequivocally reject Harper’s overly narrow reading of the phrase. 

We conclude that Harper’s wearing of his T-shirt “colli[des] with the rights 
of other students” in the most fundamental way. Tinker, 393 U.S. at 508. Public 
school students who may be injured by verbal assaults on the basis of a core 
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identifying characteristic such as race, religion, or sexual orientation, have a right 
to be free from such attacks while on school campuses. As Tinker clearly states, 
students have the right to “be secure and to be let alone.” Id. Being secure 
involves not only freedom from physical assaults but from psychological attacks 
that cause young people to question their self-worth and their rightful place in 
society.'* The “right to be let alone” has been recognized by the Supreme Court, of 
course, as ‘“tire most comprehensive of rights and the right most valued by 
civilized men.’” Hill v. Colorado, 530 U.S. 703, 716-17 (2000) (quoting Olmsiead 
V. United States, 111 U.S. 438, 478 (1928) (Brandeis, .1., dissenting)). Indeed, tlie 
“recognizable privacy interest in avoiding unwanted communication” is perhaps 
most important “when persons are ‘powerless to avoid’ it.” Id. at 716 (quoting 
Cohen v. California, 403 U.S. 1 5, 21-22 (1 971 )). Because minors are subject to 
mandatory attendance requirements, the Court has emphasized “the obvious 
concern on the part of parents, and school authorities acting in loco parentis, to 
protect children - especially in a captive audience . . . Fraser, 478 U.S. at 684. 

'"There is nothing in Tinker that remotely supports the dissent’s contention 
that the rights to “be secure and to be let alone” are limited to rights such as those 
that protect against “assault, defamation, invasion of privacy, extortion and 
blackmail.” Dis. op. at 14. Security and privacy entail far more than freedom from 
those torts. Nor does the dissent offer any reason why the rights to security and 
privacy do not include freedom from verbal assaults that cause psychological 
injury to young people. 
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Although name-calling is ordinarily protected outside the school context, 
“[sjtudents cannot hide behind the First Amendment to protect their ‘right’ to 
abuse and intimidate other students at school.” Sypniewski v. Warren Hills Reg'l 
Bd. ofEduc., 307 F.3d 243, 264 (3rd Cir. 2002). 

Speech that attacks high school students who are members of minority 
groups that have historically been oppressed, subjected to verbal and physical 
abuse, and made to feel inferior, serves to injure and intimidate them, as well as to 
damage their sense of security and interfere with their opportunity to learn.*'’ The 
demeaning of young gay and lesbian students in a school environment is 
detrimental not only to their psychological health and well-being, but also to tlieir 
educational development. Indeed, studies demonstrate that “academic 
underachieveinent, truancy, and dropout are prevalent among homosexual youth 
and are the probable consequences of violence and verbal and physical abuse at 
school.” Susanne M. Stronski Huwiler and Gary Remafedi, Adolescent 
Homosexuality,?)?) Rev. .lUR. U.I.P.R. 151, 1 64 (1 999); .see a/so Thomas A. Mayes, 

'‘’California law provides that “[a]ll pupils have the right to participate fully 
in the educational process, free from discrimination and harassment.” Cal. Educ. 
Code § 201 (a). The dissent expostulates on the meaning of the term “harassment” 
and speculates as to whether the California statute may be contrary to the First 
Amendment, all of which is irrelevant here because we do not rely on the statute in 
reaching our decision. See dis. op. at 13-15. 
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Confronting Same-Sex. Sludent-to-Sludenl Sexual Harassment: Recommendations 
for Educators and Policy Makers, 29 Fordham Urb. L.J. 641, 655 (2001) 
(describing how gay students are at a greater risk of school failure and dropping 
out, most likely as a result of “social pressure and isolation”); Amy Lovell, “Other 
Students Always Used to Say, 'Look At The Dykes ’ Protecting Students From 
Peer Sexual Orientation Harassment, 86 CAL. L. Rev. 617, 625-28 (1 998) 
(summarizing the negative effects on gay students of peer sexual orientation 
harassment). One study has found that among teenage victims of anti-gay 
discrimination, 75% experienced a decline in academic performance, 39% had 
truancy problems and 28% dropped out of school. See Courtney Weiner, Note, Sex 
Education: Recognizing Anti-Gay Harassment as Sex Discrimination Under Title 
VII and Title IX, 37 COLUM. HUM. Rts. L. Rev. 189, 225 (2005). Another study 
confirmed that gay students had difficulty concentrating in school and feared for 
their safety as a result of peer harassment, and that verbal abuse led some gay 
students to skip school and others to drop out altogether. Human Rights Watch, 
Hatred tN the Hallways (1999), 

http://hrw.Org/reports/2001/uslgbt/Final-05.htm#P609_91364. Indeed, gay teens 
suffer a school dropout rate over three times the national average. Nat’l Mental 
Health Ass’n, Bullying tN Schools: Harassment Puts Gay Youth at Risk, 
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littp://www.nmlia.org/pbedii/backtoscliool/bullyingGay Youtli.pdf; see also 
Maurice R. Dyson, Safe Rules or Gays ’ Schools!' The Dilemma of Sexual 
Orientation Segregation in Public Education, 1 U. PA. .1. CONST. L. 183, 187 
(2004) (gay teens face greater risks of “dropping out [and] performing poorly in 
school”); Kelli Armstrong, The Silent Minority Within a Minority: Focusing on the 
Needs of Gay Youth in Our Public Schools, 24 GOLDEN GateU. L. Rev. 67, 76-77 
(1994) (describing how abuse by peers causes gay youth to experience social 
isolation and drop out of school). In short, it is well established that attacks on 
students on tlie basis of tlieir sexual orientation are harmful not only to the 
students’ health and welfare, but also to tlieir educational perfonnance and their 
ultimate potential for success in life. 

Those who administer our public educational institutions need not tolerate 
verbal assaults that may destroy the self-esteem of our most vulnerable teenagers 
and interfere with their educational development. See Muller by Muller v. 
Jefferson Lighthouse Sch., 98 F.3d 1 530, 1 540 (7th Cir. 1 996) (stating that 
elementary schools may restrict speech “that could cmsh a child’s sense of 
self-worth”); Saxe, 240 F.3d at 217 (observing that speech that “substantially 

^“hi fact, California schools like Poway High are required by law “to 
minimize and eliminate a hostile environment on school grounds that impairs the 
access of pupils to equal educational opportunity.” Cal. Educ. Code § 201(f). 
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interfer[es] with a student’s educational perfonnance” may satisfy the Tinker 
standard).^' To the contrary, the School had a valid and lawful basis for restricting 
Harper’s wearing of his T-shirt on the ground that his conduct was injurious to gay 
and lesbian students and interfered with their right to leam.^^ 

The dissent claims that we should not take notice of the fact that gay 
students are harmed by derogatory messages such as Harper’s because there is no 


^'^Saxe considered the validity of a school district’s anti-harassment policy, a 
question we do not address here. See supra n.l 1 . Although in its discussion of a 
provision regarding “hostile environment,” Saxe briefly alludes to the “interference 
with the rights of others” prong of Tinker, it appears to conflate that prong with the 
“substantial disruption” prong and to suggest, perhaps inadvertently, that injurious 
slurs may not be prohibited unless they also cause substantial dismption. See Saxe, 
240 F.3d at 2 1 7. That clearly is not the case. The two Tinker prongs are stated in 
the alternative. See Tinker, 393 U.S. at 508. We agree, however, with Saxe's 
conclusion that “it is certainly not enough that tlie speech is merely offensive to 
some listener.” Saxe, 240 F.3d at 217. 

As noted supra, California law explicitly recognizes the right of students 
to be free from harassment on the basis of sexual orientation. See Cal. Educ. Code 
§ 200, 201 . These provisions were enacted not in a vacuum, but out of a 
recognition on the part of the state legislature of “an urgent need to prevent and 
respond to acts of hate violence and bias-related incidents that are occurring at an 
increasing rate in California’s public schools.” Id. at § 201(d). We also observe 
that federal law provides public school students some protection against 
harassment and discriminatory treahnent based on sexual orientation. For 
example, in Flores v. Morgan Hill Unified Sch. Disi., 324 F.3d 1130, 1134-35 (9th 
Cir. 2003), we held that the Equal Protection Clause protects against school 
districts’ indifference to certain kinds of negative speech aimed at gay students. 

See also Mayes, supra, at 643 (observing that harassment based on sexual 
orientation may be actionable under Title IX as harassment based on sex). 
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“evidence” that they are in fact injured by being shamed or humiliated by their 
peers. See dis. op. at 15-18. It is simply not anovel concept, however, that such 
attacks on young minority students can be harmful to their self-esteem and to their 
ability to learn. As long ago as in Brown v. Board of Education, the Supreme 
Court recognized that “[a] sense of inferiority affects the motivation of a child to 
learn.” 347 U.S. at 494 (internal quotation marks omitted). If a school permitted 
its students to wear shirts reading, “Negroes: Go Back To Africa,” no one would 
doubt that the message would be harmful to young black students. So, too, in the 
case of gay students, with regard to messages such as those written on Harper’s T- 
shirt.^’ As our dissenting colleague recently concluded, “[y]ou don’t need an 
expert witness to figure out” the self-evident effect of certain policies or messages. 
Jespersen v. Harrah ’s Operating Co., Inc., No. 03-1 5045, 2006 WL 962533, at 
*13 (9th Cir. April 14, 2006) (Kozinski, Circuit Judge, dissenting). Just as Judge 


^^There is much literature to this effect. See supra pp. 21-23. Our dissenting 
colleague’s notion of “evidence” appears to be rather odd. It seems to consist 
largely of motion pictures and television shows. The dissent draws conclusions 
that it is “not unusual in a high school classroom for students to be ‘off-task’” and 
that politics and other subjects “are the ordinary subjects of discourse in high 
school corridors” on the basis of our colleague’s viewing of a number of popular 
entertainment features. See dis. op. at 4 n.2 & 5 n.3. Perhaps he would prefer us to 
cite Brokeback Mountain (Paramount Pictures 2005) or I'he Matthew’ Shepard 
Story (2002), as evidence of the hannful effects of anti-gay harassment rather than 
simply stating that which, to anyone familiar with or in any way sensitive to, the 
history or effect of discrimination, is a self-evident fact. 
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Kozinski fomd it to be “perfectly clear” - without the aid of any evidence in the 
record - that an employer’s makeup requirement burdened women, the fact that 
Harper’s demeaning statement is harmful to gay students at Poway High “hardly 
seem[s] like [a] question[] reasonably subject to dispute.” Id. at *12. One would 
think that if we should be able to take notice of how long it takes women to put on 
makeup, or that makeup is an expensive item, we can certainly take notice that it is 
harmful to gay teenagers to be publicly degraded and called immoral and 
shameful.^'* Certainly, the California legislature had no difficulty in determining 
that harassment on the basis of sexual orientation adversely affects the rights of 
public high school students. See Cal. Educ. Code § 201(c).^^ 

The dissent takes comfort in the fact that there is a political disagreement 
regarding homosexuality in this country. See dis. op. at 12. We do not deny that 


^“'We should point out that we are considering here whether to reverse a 
denial of a preliminary injunction. The extent to which a self-evident proposition 
must be established in order to avoid such a reversal under an abuse of discretion 
standard is not necessarily the same as may be required at a trial on the merits, 
although we express no view on the latter question. 

Although we do not rely on the California statute to support our holding, 
we note that the Legislature, in the California Schools Hate Violence Reduction 
Act of 1995, declared: “Harassment on school grounds directed at an individual on 
the basis of personal characteristics or status creates a hostile environment and 
jeopardizes equal educational opportunity as guaranteed by the California 
Constitution and the United States Constitution.” Cal. Educ. Code. § 201(c) 
(emphasis added). 
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there is, just as there was a longstanding political disagreement about racial 
equality that reached its peak in the 1950’s and about whether religious minorities 
should hold high office that lasted at least until after the 1 960 presidential 
election, “ or whether blacks or Jews should be permitted to attend private 
universities and prep schools, work in various industries such as banks, brokerage 
houses, and Wall Street law firms, or stay at prominent resorts or hotels. Such 
disagreements may justify social or political debate, but they do not justify students 
in high schools or elementary schools assaulting their fellow students with 
demeaning statements: by calling gay students shameful, by labeling black students 
inferior or by wearing T-shirts saying that Jews are doomed to Hell. Perhaps our 
dissenting colleague believes that one can condemn homosexuality without 
condemning homosexuals. If so, he is wrong. To say that homosexuality is 
shameful is to say, necessarily, that gays and lesbians are shameful. There are 
niunerous locations and opportunities available to those who wish to advance such 


^‘'For example, in the late 1 9th century, James G. Blaine ran for President in 
a campaign that is remembered for its slogan of “Rum, Romanism and Rebellion.” 
See Richard G. Bacon, Rum, Romanism and Romer, 6 Del. L. Rev. 1, 39-40 
(2003); see also Joseph P. Viteritti, Davey's Plea: Blaine, Blair, Willers, and the 
Protection of Religious Freedom, 27 HARV. J. L. & PUB. Pol’y 299, 31 1 (2003) 
(citation omitted) (observing that Blaine’s campaign for the Republican 
nomination “was built around his (and the party’s) opposition to ‘Rum, Romanism, 
and Rebellion.’”). 
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an argument. It is not necessary to do so by directly condemning, to their faces, 
young students trying to obtain a fair and full education in our public schools. 

Our dissenting colleague also appears to believe that the fact that Harper 
wore his T-shirt in response to a “Day of Silence” somehow lessens the injurious 
effect of his act because by participating in the gay rights event, gay students 
“perforce acknowledge that their status is not universally admired or respected.” 
Dis. op. at 19. This argrunent is completely without merit. The fact that gays, or 
for that matter blacks, Jews, or Latinos, recognize that they are the subject of 
prejudice and are not “respected” or considered equal by some in certain public 
schools in this country does not mean that they are not injured when the usually 
unspoken prejudice turns into hannful verbal conduct. Moreover, the dissent’s 
assertion that gay students may prefer to see the demeaning statements contained 
on Harper’s T-shirt rather than on batliroom walls makes even less sense. See id. 
The First Amendment does not justify students launching such injurious and 
hannful personal attacks in either location. 

What we hold in this opinion is a far cry from what the dissent suggests. We 
do not hold that schools may “define civic responsibility and then ban opposing 
points of view.” Id. at 10 n.7. The question of what types of assemblies schools 
should or may conduct regarding controversial public issues or what types of 
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speech students may otherwise generally engage in regarding such issues is not 
before us. Different circumstances require different results. We consider here only 
whether schools may prohibit the wearing of T-shirts on high school campnses and 
in high school classes that flaunt demeaning slogans, phrases or aphorisms relating 
to a core characteristic of particularly vulnerable students and that may cause them 
significant injury. We do not believe that the schools are forbidden to regulate 
such conduct. Nor, contrary to the dissent, do we believe that because a school 
sponsors or permits a “Day of Tolerance” or a “Day of Silence” minority students 
should be required to publicly “[c]onfront[]” and “refut[e]” demeaning verbal 
assaults on them - that they may be left with no option other than to try to justify 
their sexual practices to the entire student body or explain to all their fellow 
students why they are not inferior or evil. Id. at 19. The First Amendment does 
not require that young students be subjected to such a destructive and hmniliating 
experience. 

In his declaration in the district court, the school principal justified his 
actions on the basis that “any shirt which is wom on campus which speaks in a 
derogatory manner towards an individual or group of individuals is not healthy for 
young people ...” If, by this, the principal meant that all such shirts may be 
baimed under Tinker, we do not agree. T-shirts proclaiming, “Young Republicans 
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Suck,” or “Young Democrats Suck,” for example, may not be very civil but they 
would certainly not be sufficiently damaging to the individual or the educational 
process to warrant a limitation on the wearer’s First Amendment rights. Similarly, 
T-shirts that denigrate the President, his administration, or his policies, or 
otherwise invite political disagreement or debate, including debates over the war in 
Iraq, would not fall within the “rights of others” Tinker prong. 

Although we hold that die School’s restriction of Harper’s right to carry 
messages on his T-shirt was pennissible under Tinker, we reaffirm the importance 
of preserving student speech about controversial issues generally and protecting 
the bedrock principle that students “may not be confined to the expression of those 
sentiments that are officially approved.” Tinker, 393 U.S. at 51 1 ; see also Fraser, 
478 U.S. at 681 (noting students’ “freedom to advocate unpopular and 
controversial views in schools and classrooms”). It is essential that students have 
the opportunity to engage in full and open political expression, both in and out of 
the school environment. Engaging in controversial political speech, even when it 


^’The dissent suggests that our decision might somehow allow a school to 
restrict student T-shirts that voice strongly-worded opposition to the war in Iraq. 
See dis. op. at 12. That is not so. Our colleague ignores the fact that our holding is 
limited to injurious speech diat strikes at a core identifying characteristic of 
students on the basis of their membership in a minority group. The anti-war T- 
shirts posited by the dissent constitute neither an attack on the basis of a student’s 
core identifying characteristic nor on the basis of his minority status. 


30 



259 


is offensive to others, is an important right of all Americans and learning the value 
of such freedoms is an essential part of a public school education. Indeed, the 
inculcation of “the fundamental values necessary to the maintenance of a 
democratic political system” is “truly the ‘work of the schools.’” Fraser, 478 U.S. 
at 683 (quoting Tinker, 393 U.S. at 508). Limitations on student speech must be 
narrow, and applied with sensitivity and for reasons that are consistent with the 
fundamental First Amendment mandate. Accordingly, we limit our holding to 
instances of derogatory and injurious remarks directed at students’ minority status 
such as race, religion, and sexual orientation.^* Moreover, our decision is based 


^*We do not consider here whether remarks based on gender warrant similar 
treatment, preferring to leave that question to another time. We recognize, 
however, that problems of gender discrimination remain serious and that they exist 
throughout learning institutions, from die public and religious schools to 
institutions of higher learning, not exclnding the most prominent institutions in the 
nation. 

Our dissenting colleague worries that offensive words directed at majority 
groups such as Christians or whites will not be covered by our holding. See dis. 
op. at 21 . There is, of course, a difference between a historically oppressed 
minority group that has been the victim of serious prejudice and discrimination and 
a group that has always enjoyed a preferred social, economic and political status. 
Growing up as a member of a minority group often carries widi it psychological 
and emotional burdens not incurred by members of the majority. In any event, any 
verbal assault targeting majorities that might justify some form of action by school 
officials is more likely to fall under the “substantial disruption” prong of Tinker or 
under the Fraser rule permitting schools to prohibit “plainly offensive” speech. 

478 U.S. at 683; cf. Frederick v. Morse, 439 F.3d 1 1 14, 1 122 n.44 (9th Cir. 2006) 
(observing that Fraser “only enables schools to prevent the sort of vulgar, obscene, 

(continued...) 
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not only on the type and degree of injury the speech involved causes to 
impressionable young people, but on the locale in which it takes place. See Tinker, 
393 U.S. at 506 (student rights must be construed “in light of the special 
characteristics of the school environment”). Thus, it is limited to conduct tliat 
occurs in public high schools (and in elementary schools). As young students 
acquire more strength and maturity, and specifically as they reach college age, they 
become adequately equipped emotionally and intellectually to deal with the type of 
verbal assaults that may be prohibited during their earlier years. Accordingly, we 
do not condone the use in public colleges or other public institutions of higher 
learning of restrictions similar to those permitted here. 

Finally, we emphasize that the School’s actions here were no more than 
necessary to prevent the intrasion on the rights of other students. Aside from 
prohibiting the wearing of the shirt, tlie School did not take the additional step of 
prmishing the speaker: Harper was not suspended from school nor was tlie incident 
made a part of his disciplinary record. 

Under the circumstances present here, we conclude that the School’s actions 
did not extend beyond the scope of the restrictions permitted by Tinker, and that 

^*(... continued) 

lewd or sexual speech that, specially with adolescents, readily promotes 
disruption”) 
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the district court did not abuse its discretion in finding that Harper failed to 
demonstrate a likelihood of success on the merits of his free speech claim. 

ii. Substantial Disruption 

The district court concluded that Harper had failed to demonstrate a 
likelihood of success on the merits of his free speech claim because there was 
sufficient evidence to permit the school officials to “reasonably . . . forecast 
substantial disruption of or material interference with school activities.” Tinker, 
393 U.S. at 514. In so holding, the district court relied on the declarations of 
Principal Fisher, Assistant Principal Antrim, and LeMaster which described how 
the previous year’s “Day of Silence” had resulted in “volatile behavior” and 
“tensions between students,” including physical altercations. The court also cited 
LeMaster’s testimony that he had observed disruption in the class that Harper 
attended while wearing the T-shirt, and Principal Fisher’s testimony that Harper 
told him that a “tense verbal conversation with a group of students” had already 
taken place due to the T-shirt’s message. 

In light of our conclusion regarding the application of the “rights of others” 
prong of Tinker, we have no cause to decide whether the evidence would be 
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sufficient to warrant denial of a preliminary injimction under the “substantial 
disruption” prong as well.^^ 

b. Viewpoint Discrimination 

In reaching our decision that Harper may lawfully be prohibited from 
wearing his T-shirt, we reject his argument that the School’s action constituted 
impermissible viewpoint discrimination. The govemment is generally prohibited 


^‘’Our recent decision in Frederick v. Morse, 439 F.3d 1114 (9th Cir. 2006), 
is in no respect inconsistent with this opinion. In Frederick, we held that a public 
high school’s suspension of a student for displaying off campus, during the 
running of the Winter Olympics Torch Relay, a banner that read “Bong Hits 4 
Jesus,” violated Tinker. Frederick differs from the present case in four 
fundamental ways. First and foremost, Frederick did not address the “intrudes 
upon the rights of others” prong of linker, the ground upon which we base our 
holding here. Rather, the only issue in Frederick was whether the other Tinker 
prong - “substantial disruption” - was applicable. Second, in Frederick we 
concluded that the school’s actions did not meet the “substantial disruption” prong 
because the school officials conceded that they punished the student’s display of 
the banner not out of “concern that it would cause disruption” but because “the 
speech promotes a social message contrary to the one favored by the school.” Id. 
at 1117-18. Here, although in view of our holding, we need not (and do not) 
consider the “substantial disraption” prong of Tinker, the School presented 
evidence that it restricted Harper’s wearing of the T-shirt because it expected that 
his doing so would cause substantial disruption. Third, Frederick involved 
punishing student speech that took place “outside the classroom, across the street 
from the school, during a iioii-curricular activity that was only partially supervised 
by school officials.” Id. at 1 123. By contrast. Harper wore the offending T-shirt 
not only on campus, but inside the classroom. Finally, in the case before us, the 
School adopted the least restrictive means of curing the injury; it simply forbade 
the wearing of the garment. In Frederick, in contrast, the school authorities 
punished the student harshly for the purported (but non-existent) offense by 
suspending him for ten days. Id. at 1 1 16. 
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from regulating speech “when the specific motivating ideology or the opinion or 
perspective of the speaker is the rationale for the restriction.” Rosenberger, 515 
U.S. at 829. However, as the district court correctly pointed out, speech in the 
public schools is not always governed by the same rules that apply in other 
circumstances. See Hazelwood, 484 U.S. at 266; Fraser, 478 U.S. at 685; West, 
206 F.3d at 1 366 (schools may ban student speech that “could well be considered a 
form of political speech to be afforded First Amendment protection outside the 
educational setting”). Indeed, the Court in Tinker held that a school may prohibit 
student speech, even if the consequence is viewpoint discrimination, if the speech 
violates the rights of other students or is materially disruptive. See Tinker, 393 
U.S. at 51 1 (stating school cannot prohibit “expression of one particular opinion” 
unless it makes a specific showing of constitutionally valid reasons); see also 
Porter V. Ascension Parish Sch. Bd., 393 F.3d 608, 615 (5th Cir. 2004) (stating that 
Tinker “applies to school regulations directed at specific student viewpoints”); 
Muller by Muller, 98 F.3d at 1 538 (emphasis added) (observing difference between 
suppressing religious speech “solely because it is religious” and suppressing 
speech that is “religious and disruptive or hurtfuF’). Thus, pursuant to Tinker, 
courts have allowed schools to ban the display of Confederate flags despite the fact 
that such a ban may constitute viewpoint discrimination. See Scott, 324 F.3d at 
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1248 (upholding ban on Confederate flag where school officials presented 
evidence of racial tensions at the school); fVes/, 206 F.3d at 1366 (same). While 
the Confederate flag may express a particular viewpoint, “[i]t is not only 
constitutionally allowable for school officials” to limit the expression of racially 
explosive views, “it is their duty to do so.” Scott, 324 F.3d at 1249. Because, as 
we have already explained, the record demonstrates that Harper’s speech intruded 
upon the rights of other students, the School’s restriction is permissible imder 
Tinker, and we must reject Harper’s viewpoint discrimination clairn.^” 

The dissent claims that although the School may have been justified in 
baiming discussion of the subject of sexual orientation altogether, it cannot “gag[] 
only those who oppose the Day of Silence.” Dis. op. at 1 1 . As we have explained, 
however, although Tinker does not allow schools to restrict the non-invasive, non- 
disruptive expression of political viewpoints, it does permit school authorities to 
restrict “one particular opinion” if the expression would “impinge upon the rights 


^“The cases on which Harper relies to support his viewpoint discrimination 
claim involve the entirely different question whether schools may deny student 
groups access to school resources on the basis of their religious viewpoint. See 
Lamb 's Chapel v. Ctr. Moriches Union Free Sch. Disl., 508 U.S. 384, 386-87 
(1993) (school allowed use of school facilities for private groups, but prohibited 
“meetings for religious purposes”); Prince v. Jacoby, 303 F.3d 1074, 1 090 (9th 
Cir. 2002) (school allowed student clubs access to school facilities but excluded 
student Bible club). Those cases are not relevant here. 
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of other students” or substantially disrupt school activities. Tinker, 393 U.S. at 
509, 511. Accordingly, a school may permit students to discuss a particular subject 
without being required to allow them to launch injurious verbal assaults that 
intrude upon the rights of other students. 

“A school need not tolerate student speech that is inconsistent with its basic 
educational mission, [] even though the government could not censor similar 
speech outside the school.” Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 266 
(1988) (citation and internal quotation marks omitted). Part of a school’s “basic 
educational mission” is the inculcation of “fundamental values of habits and 
manners of civility essential to a democratic society.” Fraser, 478 U.S. at 681 
(internal quotation marks omitted). For this reason, public schools may permit, 
and even encourage, discussions of tolerance, equality and democracy without 
being required to provide equal time for student or other speech espousing 
intolerance, bigotry or hatred. As we have explained, supra pp. 28-29, because a 
school sponsors a “Day of Religious Tolerance,” it need not permit its students to 
wear T-shirts reading, “.lews Are Christ-Killers” or “All Muslims Are Evil Doers.” 
Such expressions would be “wholly inconsistent with the ‘fundamental values’ of 
public school education.” Id. at 685-86. Similarly, a school that permits a “Day of 
Racial Tolerance,” may restrict a student from displaying a swastika or a 
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Confederate Flag. See West, 206 F.3d at 1365-66. In sinn, a school has the right to 
teach civic responsibility and tolerance as part of its basic educational mission; it 
need not as a quid pro quo pennit hateful and injurious speech that runs counter to 
that mission.^* 

We again emphasize that we do not suggest that all debate as to issues 
relating to tolerance or equality may be prohibited. As we have stated repeatedly, 
we consider here only the question of T-shirts, banners, and other similar items 
bearing slogans that injure students with respect to their core characteristics. Other 
issues must await another day. 

2. Free Exercise of Religion Claim 

Harper also contends that the district court erred because he was entitled to a 
preliminary injunction as a result of the School’s violation of his rights under the 
Free Exercise Clause. He asserts that his wearing of the T-shirt was “motivated by 
sincerely held religious beliefs” regarding homosexuality^^ and that the School 


^'We note, incidentally, that the incident in question occurred on the 
day after the “Day of Silence,” and not on die day itself 

^^We do not, of course, consider whether Harper’s views are consistent with 
his religion, nor do we ask whether his religion truly encourages homophobic 
conduct. Similarly, we do not consider whether the isolated excerpt from the New 
Testament, Romans 1:27, is representative of Christian doctrine generally. All 
such inquiries are beyond the judiciary’s authority. See Hernandez v. C. I. R., 490 

(continued...) 
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“pLinished” him for expressing them, or otherwise burdened the exercise of those 
views. Additionally, Harper argues that the School “attempted to change” his 
religious views and that this effort violated both the Free Exercise Clause and the 
Establishment Clause. 

The Free Exercise Clause of the First Amendment provides that Congress 
shall make no law “prohibiting the free exercise” of religion. U.S. Const, amend. 1. 
The Clause prohibits the govennneiit from “compelling] affinnation of religious 
belief, punish[ing] the expression of religious doctrines it believes to be false, 
impos[ing] special disabilities on the basis of religious views or religious status, or 
lend[ing] its power to one or the other side in controversies over religious authority 
or dogma.” Employment Div., Dep’l of Human Res. of Oregon v. Smith, 494 U.S. 
872, 877 (1990) (internal quotation marks and citations omitted). 

In Sherhert v. Verner, the Supreme Court held that governmental actions that 
substantially burden a religious belief or practice must be justified by a compelling 
state interest and must be narrowly tailored to serve that interest. 374 U.S. 398, 
402-03 (1 963). The Sherhert test was later largely discarded in Smith, which held 


’^(...continued) 

U.S. 680, 699 (1 989) (“It is not within the judicial ken to question the centrality of 
particular beliefs or practices to a faith, or the validity of particular litigants’ 
interpretations of those creeds.”) 
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that the “right of free exercise does not relieve an individual of the obligation to 
comply with a ‘valid and neutral law of general applicability on the ground that the 
law proscribes (or prescribes) conduct that his religion prescribes (or proscribes).”’ 
494 U.S. 872, 879 (1990) (citation omitted). The Court held that a neutral law of 
general applicability need not be supported by a compelling governmental interest 
even though it has the incidental effect of burdening religion. See id. at 885; see 
also Church of the Lukumi Bahalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 531 
(1993).^^ The Court noted, however, that a “hybrid claim,” i.e., a claim that 
involves “not the Free Exercise Clause alone, but the Free Exercise Clause in 
conjrmction with other constitutional protections, such as freedom of speech,” 
merits application of strict scrutiny.' the law or action must be narrowly tailored to 
advance a compelling government interest. Smith, 494 U.S. at 881 ; see also Miller 
V. Reed, 176 F.3d 1202, 1207 (9th Cir. 1999) (same). Although it did not say so 
expressly, in Smith the Court preserved the Sherberi test for use in hybrid-rights 
cases. In order, however, “to assert a hybrid-rights claim, a free exercise plaintiff 
must make out a colorable claim that a companion right has been violated - that is. 


'”“A law is one of neutrality and general applicability if it does not aim to 
‘infringe upon or restrict practices because of their religious motivation,’ and if it 
does not ‘in a selective manner impose burdens only on conduct motivated by 
religious belief).]”’ San .lose Christian Coll. v. City of Morgan Hill, 360 F.3d 
1024, 1031 (9th Cir. 2004) (quoting Lukumi, 508 U.S. at 546). 


40 



269 


a fair probability or a likelihood, but not a certitude, of success on the merits.” 
Miller, 176 F.3d at 1207 (internal citation and quotation marks omitted). 

Harper does not contend that the School’s prohibition against his wearing 
his T-shirt was motivated by other than secular reasons or that it was applied to 
him because of his religious views. Nor is there anything in the record to suggest 
that other students wearing T-shirts similarly demeaning of gay and lesbian 
members of the student body would be treated differently, Christians or not.^"* 
Under Smith, Harper’s claim would surely fail. Harper asserts, however, that we 
should apply Sherhert’s strict scrutiny test to his free exercise claim because his is 
a “hybrid” claim involving the Free Exercise Clause in conjunction with other 
constitutional claims. The School disagrees, arguing that the district court 
properly applied rational basis review under Smith because its prohibition of 


^“'Harper does not argue that the School’s ban on his wearing the injurious 
and demeaning T-shirt was arbitrary or capricious, only that it violated the First 
Amendment rights discussed herein. 

^^Although Harper refers to “other constitutional claims” and even 
“numerous constitutional claims,” the only claim that has the potential to justify his 
invoking of “hybrid” status is the free speech claim. 
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Harper’s speech involved a “valid and neutral [rule] of general applicability.”^^ 
Smith, 494 U.S. at 879. 

We seriously doubt that there is “a fair probability or a likelihood” that 
Harper’s claim that a companion right - free speech - has been violated will 
succeed on the merits, as required by Miller. 176 F.3d at 1207 (internal quotation 
marks omitted).” In fact, we are fairly confident that it will not, for the reasons we 
have explained supra Part V.l . Nevertheless, we need not decide whether Harper’s 
free exercise claim is properly deemed a “hybrid” claim, because, whether or not 
Sherherfs strict scrutiny test applies. Harper cannot prevail here. “Under the 
Sherhert test, governmental actions that substantially burden a religious practice 


^’’The district court determined that, “without the free speech claim, 
plaintiff’s free exercise claim does not require strict scrutiny.” It then ignored the 
free speech claim, apparently because it had already found that it was rmlikely to 
succeed. Applying rational basis review, the court concluded that the School’s 
action was rationally based on a legitimate pedagogical concern, and that Harper 
failed to demonstrate that it was irrational or wholly arbitrary. 

^’We note that the School conceded in essence that the free speech claim was 
“colorable” for purposes of Harper’s establishing “irreparable harm” - one of the 
factors that may in combination with others justify issuance of a preliminary 
injunction. See supra pp. 10-12. We need not consider, however, whether 
“colorable” has different meanings for purposes of irreparable harm under 
Sammartano, and for purposes of a hybrid claim under Miller, as we assume here 
that Harper’s free speech claim is colorable for the latter purpose as well. 
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must be justified by a compelling govermnental interest/’^* Smith, 494 U.S. at 883. 
In this case. Harper flunks the test in every respect. 

Assuming that Sherhert applies, we must first consider whether the School’s 
actions “substantially burden” a religious practice or belief. The record simply 
does not demonstrate that the School’s restriction regarding Harper’s T-shirt 
imposed a substantial burden upon the free exercise of Harper’s religious beliefs. 
There is no evidence that the School “compelled] affirmation of a repugnant 
belief,” “penalize[d] or discriminate [d] against [Harper] because [he] hold[s] 
religious views abhorrent to the authorities,” or “condition [ed] the availability of 
benefits upon [Harper’s] willingness to violate a cardinal principle of [his] 
religious faith.” Sherhert, 374 U.S. at 402, 406. Nor did the School “lend its 
power to one or the other side in controversies over religious authority or dogma,” 
or “punish the expression of religious doctrines it believes to be false.” Smith, 494 
U.S. at 877. 


®We have described the Sherhert test as requiring the weighing of tliree 
factors: (1) how much the state action interferes with the exercise of religious 
beliefs; (2) whether there is a compelling state interest justifying a burden on 
religious beliefs; and (3) whether accommodating those beliefs would unduly 
interfere with the fulfillment of the government interest. N.L.R.B. v. Hanna Boys 
Center, 940 F.2d 1295, 1305 (9th Cir. 1991). 
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Despite Harper’s allegation that the School “punished” him for expressing 
his religious views, the record demonstrates the contrary: the School did not punish 
Harper at all. It simply prohibited him from wearing the offensive and dismptive 
shirt and required him to refrain from attending class for a portion of a day, if he 
insisted on continuing to wear it. Nor did the restriction imposed on Harper’s 
wearing of the T-shirt constitute a substantial limitation on his right to express his 
religious views. No one has the right to proclaim his views at all times in all 
manners in all places, regardless of the circumstances, and Harper does not contend 
that his religion suggests otherwise. Harper remains free to express his views, 
whatever their merits, on other occasions and in other places. The prohibition 
against the wearing of a T-shirt in school does not constitute a substantial burden 
on the exercise of his religious beliefs. 

Even if a religious creed, or an individual’s interpretation of that creed, 
could be said to require its adlierents to proclaim their religious views at all times 
and in all places, and to do so in a manner that interferes with the rights of others, 
the First Amendment would not prohibit the state from banning such disruptive 
conduct in certain circumstances, including on a high school campus. The 
Constitution does not authorize one group of persons to force its religious views on 
others or to compel others to abide by its precepts. Nor does it authorize 
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individuals to engage in conduct, including speech, on the grounds of public 
schools, that is harmful to other students seeking to obtain a fair and equal 
education - even if those individuals hold a sincere belief that the principles of 
their religion require them to discriminate against others, or to publicly proclaim 
their discriminatory views whenever they believe that “evil” practices are being 
condoned. See Sherhert, 374 U.S. at 403 (intenial quotation marks omitted) 
(“[E]ven when tlie action is in accord with one’s religious convictions, it is not 
totally free from legislative restrictions.”). Schools may prohibit students and 
others from disrupting the educational process or causing physical or psychological 
injury to yoimg people entrusted to their care, whatever the motivations or beliefs 
of those engaged in such conduct. Indeed, the state’s interest in doing so is 
compelling. 

Because tliere is no evidence tliat the School’s restriction on Harper’s 
wearing of his T-shirt substantially burdened a religious practice or belief, and 
because the School has a compelling interest in providing a proper educational 
environment for its students and because its actions were narrowly tailored to 
achieve that end,^'’ it would appear that the district court did not abuse its discretion 

^^As discussed earlier, the School did no more than necessary to further its 
compelling interest in protecting the rights of students and maintaining a healthy 

(continued...) 
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in finding that Harper failed to demonstrate a likelihood of success on the merits as 
to his free exercise of religion claim. Before reaching that conclusion, however, 
we must deal with one final argument that Harper raises as a part of that claim. 
Harper asserts that the School “attempted to change” his religious views that 
“homosexuality is harmful to both those who practice it and the community at 
large.” Specifically, Harper alleges that the school officials’ comments that his 
shirt was “inflaimnatory,” Detective Hubbert’s questioning of him, and Assistant 
Principal Giles’ statement that he leaves his Cliristian faith in the car when he 
comes to school, all were attempts by school authorities to change his religious 
views. 

The district court rejected Harper’s contention. Indeed, there is no evidence 
in the record that the school representatives sought to change Harper’s religious 
beliefs. Harper’s complaint avers that Detective Hubbert “proposed to [Harper] 
that as a member of the Christian faith, he should imderstand that Cliristianity was 
based on love not hate, and that [he] should not be offensive to others.” Hubbert’s 
homily did not constitute an attempt to change Harper’s religious views, simply his 


®(... continued) 

learning environment. It merely prohibited Harper from wearing the T-shirt at 
school, and did not even take the additional step of suspending or otherwise 
punishing him. 
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offensive behavior; at most, it was, as the district court concluded, an “option[] 
presented to and left with” Harper. The statements that the message on Harper’s 
shirt was “inflammatory” and would be hannftd to the educational environment 
were merely statements of fact that represented the School’s informed judgment. 
More important, like Hubbert’s statement, they were designed to affect Harper’s 
behavior not his beliefs. As for Giles’ comments, his affidavit stated that he did 
not tell Harper to “leave his own faith in the car,” but explained that, as a school 
employee, he, Giles, had to leave his own Cliristian faith in the car when he came 
to work. While Giles’ statement might also be construed as an attempt to 
encourage Harper to change his conduct - to refrain, while on campus, from 
expressing religious views that denigrate others - it cannot be characterized as an 
attempt to change his views. In fact, rather than tell Harper to change his beliefs, 
Giles encouraged him to join die campus Bible Club so that he could become part 
of an “activity that would express his [Christian] opinions in a positive way on 
campus,” an activity that was wholly consistent with Harper’s religious views. The 
record thus does not support Harper’s claim that the School violated his free 
exercise right by “attempting to change” his religious views. 

Moreover, school officials’ statements and any other school activity 
intended to teach Harper the virtues of tolerance constitute a proper exercise of a 
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school’s educational function, even if the message conflicts with the views of a 
particular religion. A public school’s teaching of secular democratic values does 
not constitute an unconstitutional attempt to influence students’ religious beliefs. 
Ratlier, it simply reflects the public school’s performance of its duty to educate 
children regarding appropriate secular subjects in an appropriate secular manner. 
As we have reiterated earlier, “the inculcation of fimdamental values necessary to 
the maintenance of a democratic political system” is “truly die ‘work of the 
schools.’” Fraser, 478 U.S. at 681, 683 (quoting Awiac/i v. Norwich, 441 U.S. 68, 
76-77 (1 979); quoting linker, 393 U.S. at 508). Public schools are not limited to 
teaching materials drat are consistent with all aspects of the views of all religions. 
So long as the subject and materials are appropriate from an educational standpoint 
and the purpose of the instruction is secular, the school’s teaching is not subject to 
a constitutional objection that it conflicts with a view held by members of a 
particular religion. There is no evidence here that the school officials’ comments 
were associated with a religious, as opposed to a secular, purpose. Their affidavits 
demonstrate that the School acted in order to maintain a secure and healthy 
learning enviromnent for all its students, not to advance religion. 

The Constitution does not preclude school districts from teaching the 
essential elements of democracy or otherwise performing their proper educational 
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mission simply because some individuals or groups may assert that their religious 
views are inconsistent with the lessons taught as a part of that mission. 
Accordingly, we affirm the district court’s decision that Harper was not entitled to 
a preliminary injunction on the basis of his free exercise claim. 

3. Establishment Clause Claim 

Finally, we consider the district court’s conclusion that Flarper did not 
demonstrate a likelihood of success on the merits of his claim that the School 
violated the Establislnnent Clause by attempting to “coerce” him into changing his 
religious beliefs that “homosexuality is hannful to both those who practice it and 
the commimity at large.” 

Harper’s Establishment Clause claim as presented on appeal appears to be 
simply a restatement of his Free Exercise claim. In fact, as the Supreme Court has 
noted, its Establishment Clause cases “for the most part have addressed 
governmental efforts to henefit religion or particular religions,” and tlius 
allegations of an “attempt to disfavor” a religion, such as Harper’s, are properly 
analyzed under the Free Exercise Clause. iMkumi, 508 U.S. at 532 (emphasis 
added). However, in the interest of thoroughness, we briefly address Harper’s 
claim of “coercion” under the Establislnnent Clause. 


49 



278 


Harper bases his claim almost entirely on the Supreme Court’s statement in 
Lee V. Weisman, that “at a minimum, the Constitution guarantees that government 
may not coerce anyone to support or participate in religion or its exercise, or 
otherwise act in a way which ‘establishes a [state] religion or religious faith, or 
tends to do so.”’‘'" 505 U.S. 577, 587 (1992) (quoting v. Donnelly, 465 U.S. 
668, 678 (1984)). Here, there is no evidence that the School’s actions were based 
on anything other than an entirely secular and legitimate aim of protecting the 
rights of students and promoting a tolerant and safe learning enviromnent. There is 
certainly no evidence (or even allegation) that school authorities sought to coerce 
or encourage Harper to participate in some other religion or to adopt some state- 
supported or other religious faith. To reiterate what we explained in the “Free 
Exercise” section of this opinion, the teaching of secular democratic values does 
not violate the First Amendment, even if that teaching conflicts in some respect 
with a sincerely held view that a student or his parents may attribute to the 
particular religion to which they adhere. 


‘"’The only other case upon which Harper relies for his coercion claim is 
Peloza V. Capistrano Unified Sch. Dist., in which this court observed that “[t]o 
permit [a teacher] to discuss his religious beliefs with students during school time 
on school grounds would violate the Establishment Clause.” 37 F.3d 517, 522 (9th 
Cir. 1 994). Like Lee, the case is inapposite as it involves the entirely different 
issue of school-sanctioned religious speech which “would have the primary effect 
of advancing religion, and would entangle the school with religion.” Id. 
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Government conduct does not violate the Establishment Clause when (1) it 
has a secular purpose, (2) its principal and primary effect neither advances nor 
inhibits religion, and (3) it does not foster excessive government entanglement in 
religion. See Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). For the reasons 
we have already explained, the record supports the district court’s conclusion that 
the School’s actions “had a secular purpose, i.e., promoting tolerance, and not 
advancing or inhibiting religion.” It is also clear from the record that the primary 
effect of the School’s banning of the T-shirt was not to advance or inhibit religion 
but to protect and preserve the educational environment and the rights of other 
members of the student body. Nor can there be any question in this case of 
excessive government entanglement in religion. Finally, as we have already 
discussed, there is no evidence in the record that school officials attempted to 
change Harper’s religious beliefs. A fortiori, there is no evidence that they 
attempted to coerce Harper into changing his beliefs. For all the above reasons, we 
hold that the district court did not abuse its discretion in finding that Harper failed 
to demonstrate a likelihood of success on the merits of his Establishment Clause 
claim. 

4. Other Claims 
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In addition to the denial of his preliminary injunction motion. Harper asks 
that we review the district court’s dismissal of his due process and equal protection 
causes of action, as well as the court’s grant of qualified immunity to the individual 
defendants, under the doctrine of “pendent appellate jurisdiction.” We may 
exercise pendent appellate jurisdiction “over rulings that are inextricably 
intertwined with or necessary to ensure meaningful review of decisions that are 
property before us on interiocutory appeal.” Poulos v. Caesars World, Inc., 379 
F.3d 654, 668 (9th Cir. 2004) (internal quotation marks omitted). In order for 
pendent issues to be “inextricably intertwined” they must either ‘“(a) be so 
intertwined that we must decide the pendent issue in order to review the claims 
properly raised on interlocutory appeal ... or (b) resolution of the issue properly 
raised on interlocutory appeal necessarily resolves the pendent issue.’” Batzel v. 
Smith, 333 F.3d 1018, 1023 (9th Cir. 2003) (quoting Cunningham v. Gates, 229 
F.3d 1271, 1285 (9th Cir. 2000)). 

With regard to Harper’s due process cause of action, it is based on his claim 
that the School’s dress code is impennissibly vague in violation of the Due Process 
Clause. As we have already explained, see supra note 1 1 , we need not consider the 
validity of the School’s dress code in order to rule on the preliminary injunction. 

As to Harper’s equal protection contention, as presented on this appeal it is simply 
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a restatement of his viewpoint discrimination claim which, for the reasons already 
provided, we have rejected. Wliether or not there may be other aspects to the claim 
we do not know with certainty at this point in the proceedings; thus we do not 
review that claim here. Accordingly, neither the due process nor equal protection 
claim is one we must decide in order to resolve the issue before us, and our 
resolution of the issue before us does not require us to determine the merits of 
either claim. Whatever the merits of those claims (and we have no cause here to 
question the district court’s decision as to either), their validity or invalidity is of 
no consequence here. Finally, the district court’s dismissal of Harper’s damages 
claims based on a finding of qualified immunity is not “inextricably intertwined” 
with the denial of the preliminary injunction motion, Poulos, 379 F.3d at 668, as 
we need not “decide the [qualified immunity] issue in order to review the claims 
properly raised on interlocutory appeal . . . Batzel, 333 F.3d at 1023 (quoting 
Cunningham v. dales, 229 F.3d 1271, 1284 (9th Cir. 2000)). 

VI. Conclusion 

We hold that the district court did not abuse its discretion in denying the 
preliminary injunction. Harper failed to demonstrate that he will likely prevail on 
the merits of his free speech, free exercise of religion, or establishment of religion 
claims. In fact, such future success on Harper’s part is highly unlikely, given the 
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legal principles discussed in this opinion. The Free Speech Clause permits public 
schools to restrict student speech that intrudes upon the rights of other students. 

In jurious speech that may be so limited is not immune from regulation simply 
because it reflects the speaker’s religious views. Accordingly, we affirm the 
district court’s denial of Harper’s motion for a preliminary injunction. 
AFFIRMED; REMANDED for further proceedings consistent with this opinion. 
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8536 Harper v. Poway Unified School District 

Filed July 31, 2006 


Before: Stephen Reinhardt, Alex Kozinski, and 
Sidney R. Thomas, Circuit Judges. 

Order; 

Concurrence by Judge Reinhardt; 
Concurrence by Judge Gould; 

Dissent by Judge O’Scannlain 


ORDER 

A judge requested a vote on whether to rehear this matter 
en banc. The matter failed to receive a majority of the votes 
of the nonrecused active judges in favor of en banc consider- 
ation. Fed. R. App. P. 35. The request for rehearing en banc 
is denied. 


REINHARDT, Circuit Judge, concurring in the order denying 
the petition for rehearing en banc: 

The dissenters still don’t get the message — or Tinkerl 
Advising a young high school or grade school student while 
he is in class that he and other gays and lesbians are shameful, 
and that God disapproves of him, is not simply “unpleasant 
and offensive.” It strikes at the very core of the young stu- 
dent’s dignity and self-worth. Similarly, the example Judge 
Kozinski offers, a T-shirt bearing the message, “Hitler Had 
the Right Idea” on one side and “Let’s Finish the Job!” on the 
other, serves to intimidate and injure young Jewish students 
in the same way, as would T-shirts worn by groups of white 
students bearing the message “Hide Your Sisters — The 
Blacks Are Coming.” Under the dissent’s view, large numbers 
of majority students could wear such shirts to class on a daily 
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basis, at least until the time minority members chose to fight 
back physically and disrupt the school’s normal educational 
process. Tinker v. Des Moines Indep. Sch. Dist., 393 U.S. 503, 
513 (1969). 

Perhaps some of us are unaware of, or have forgotten, what 
it is like to be young, belong to a small minority group, and 
be subjected to verbal assaults and opprobrium while trying 
to get an education in a public school, or perhaps some are 
simply insensitive to the injury that public scorn and ridicule 
can cause young minority students. Or maybe some simply 
find it difficult to comprehend the extent of the injury attacks 
such as Harper’s cause gay students. Whatever the reason for 
the dissenters’ blindness, it is surely not beyond the authority 
of local school boards to attempt to protect young minority 
students against verbal persecution, and the exercise of that 
authority by school boards is surely consistent with Tinker's 
protection of the right of individual students “to be secure and 
to be let alone.” Tinker, 393 U.S. at 508. 


GOULD, Circuit Judge, concurring in the order denying the 
petition for rehearing en banc: 

Hate speech, whether in the form of a burning cross, or in 
the form of a call for genocide, or in the form of a tee shirt 
misusing biblical text to hold gay students to scorn, need not 
under Supreme Court decisions be given the full protection of 
the First Amendment in the context of the school environ- 
ment, where administrators have a duty to protect students 
from physical or psychological harms. 
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O’SCANNLAIN, Circuit Judge, with whom KLEINFELD, 
TALLMAN, BYBEE, and BEA, Circuit Judges, join, dissent- 
ing from denial of rehearing en banc: 

Judge Kozinski’s powerful dissent explains why the court 
errs in permitting school administrators to engage in view- 
point discrimination on the basis of a student’s newly promul- 
gated right to be free from certain offensive speech T write 
only to emphasize why it was a mistake to fail to rehear this 
case en banc. 


I 

The Supreme Court has clearly stated that 

[i]n order for the State in the person of school offi- 
cials to justify prohibition of a particular expression 
of opinion, it must be able to show that its action was 
caused by something more than a mere desire to 
avoid the discomfort and unpleasantness that always 
accompany an unpopular viewpoint. 

Tinker v. Des Moines Itidep. Cmty. Sch. Dist., 393 U.S. 503, 
509 (1969). Tyler Harper wore a T-shirt to his high school 
with the words “Be Ashamed, Our School Embraced What 
God Has Condemned” on the front and “Homosexuality Is 
Shameful ‘Romans 1:27’ ” on the back. Harper v. Poway 
Unified Sch. Dist., 445 F.3d 1166, 1171 (9th Cir. 2006). Har- 
per’s shirt was undoubtedly unpleasant and offensive to some 
students, but Tinker does not permit school administrators to 
ban speech on the basis of “a mere desire to avoid the discom- 
fort and unpleasantness that always accompany an unpopular 
viewpoint.” 393 U.S. at 509. 

Nevertheless, the panel majority stretches mightily to char- 
acterize Harper’s message as a psychological attack that 
might “cause young people to question their self-worth and 
their rightful place in society.” Harper, 445 F.3d at 1178. 
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According to the panel majority, a student’s “right to be let 
alone” now includes a right to he free from “verbal assaults 
on the basis of a core identifying characteristic such as race, 
religion, or sexual orientation.” Id. But if displaying a dis- 
tasteful opinion on a T-shirt qualifies as a psychological or 
verbal assault, school administrators have virtually unfettered 
discretion to ban any student speech they deem offensive or 
intolerant. 

In my view, this unprecedented — and unsupportable — 
expansion of the right to be let alone as including a right not 
to be offended has no basis in Tinker or its progeny, and we 
neglect our duty by failing to reexamine the majority’s deci- 
sion. 


II 

In reality, the panel majority’s decision amounts to 
approval of blatant viewpoint discrimination. Harper wore his 
T-shirt after students involved in the Gay-Straight Alliance 
organized a “Day of Silence” in support of those of a different 
sexual orientation. School administrators permitted the “Day 
of Silence” but prohibited Harper from offering a different 
view — a decision now upheld by this court. 

Such action is directly contrary to the “prohibition on view- 
point discrimination [that] serves ... to bar the government 
from skewing public debate.” Rosenberger v. Rector & Visi- 
tors of Univ. ofVa., 515 U.S. 819, 894 (1995). We normally 
subject this type of viewpoint discrimination “to the most 
exacting First Amendment scrutiny,” Saxe v. State Coll. Area 
Sch. Dist., 240 F.3d 200, 207 (3d Cir. 2001), because it “sug- 
gests an attempt to give one side of a debatable public ques- 
tion an advantage in expressing its views,” First Nat. Bank of 
Boston V. Bellotti, 435 U.S. 765, 785 (1978). The panel major- 
ity failed to do so in this case. 

Instead, under the panel majority’s decision, school admin- 
istrators are now free to give one side of debatable public 
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questions a free pass while muzzling voices raised in opposi- 
tion. A respected First Amendment scholar notes that the 
panel majority’s decision constitutes 

a dangerous retreat from our tradition that the First 
Amendment is viewpoint-neutral. It’s an opening to 
a First Amendment limited by rights to be free from 
offensive viewpoints. It’s a tool for suppression of 
one side of public debates (about same-sex marriage, 
about Islam, quite likely about illegal immigration, 
and more) while the other side remains constitution- 
ally protected and even encouraged by the govern- 
ment. 

Eugene Volokh, Sorry, Your Viewpoint Is Excluded from First 
Amendment Protection, April 20, 2006, http://volokh.com/ 
posts/1 1455771 96. shtml. No Supreme Court decision empow- 
ers our public schools to engage in such censorship nor has 
gone so far in favoring one viewpoint over another. 

m 

I regret that we have failed to avail ourselves of the oppor- 
tunity to reconsider a decision that departs so sharply from 
long-accepted First Amendment principles. I therefore 
respectfully dissent from our order denying rehearing en banc. 
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